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ASSIGNMENT. 


§54. Fire.—Party to bring Suit.—The policy insured C. on 
his dwelling. C. subsequently conveyed to F. under deed of trust 
to secure a loan,and loss was made payable to F. by endorse- 
ment on the policy. Afterwards C. sold to G. and memorandum 
was made on register of the company, “Transferred to G.” 
After the loss G. paid F. and brought suit in his own name. 
Held, that G., and not F., was the party insured, and the suit 
was properly brought by G. 

Griswold vs. Am. Cent. Ins. Co. 

Rep’d Jour’l, p. 264. 


BUILDERS RISK. 


§ 55. Fire.— Unfinished Building.—Entire Contract.—Where A. 
agreed to construct an addition to the house of B. for a gros» 
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sum, and the building was destroyed by fire while unfinished, 
through the fault of neither party, and there had been no accept- 
ance by B. of what was done: Held, that B. having received no 
substantial benefit from what was done, the contract must be 
treated as an entirety and the loss must fall on A. 


Filden vs. Besley. 
Decision rendered Oct., 1879. 


CANCELLATION. 


§56. Lire.—Of P: licy—Non-payment of Note given for Pre- 
mium.—Reasonable Time.—Evidence—A. life insurance policy- 
holder gave a note at three months, May 21st, for a half year’s 
premium then due, the agent of the company giving him a re- 
ceipt stating that it was “ for a renewal of the policy.” Held, that 
the note and receipt did not operate to renew the policy for a pe- 
riod beyond the maturity of the note, and that if it was not then 
paid, the policy lapsed. The next premium fell due November 
21st. The note given May 21st, was renewed by another due 
October 27th. This note not being paid the company notified 
the policy-holder that they had cancelled his policy, the latter 
claiming that they had no right to do so. In a suit by the pol- 
icy-holder against the company for damages for breach of the 
contract, the company claimed that, if they had no right to can- 
cel it, it remained in force until the plaintiff had accepted the 
cancellation, which was not done until after the premium of No- 
vember 28 became due, and that, as that premium was not paid, 
the policy then lapsed. The judge instructed the jury that if 
they should find that the company wrongfully cancelled the pol- 
icy, then they were to determine whether the plaintiff notified the 
company of his acceptance of it within a reasonable time; and 
that if the notice was not given until after November 21st, yet if 
they found there was no unreasonable delay, the policy did not 
lapse by non-payment of the November premium. Held, that the 
question of what was a reasonable time was here so much a ques- 
tion of law that the court erred in submitting it to the jury with- 
out any limitation. 


Averill vs. Hedge, 12 Conn., 424; Howland vs. Cont. Life Ins. Co., 121 
Mass., 499 ; Day vs. Conn. Gen. Life Ins. Co., 45 Conn., 480. 
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The plaintiff's counsel called at the office of the company, but 
not finding the secretary in, left with,a clerk a statement of his 
claim to be communicated to the secretary, and requested that 
the secretary reply by letter. Held, that the defendants were 
not entitled to prove the reply made by the secretary to the 
clerk when the latter informed him of the claim made by the 
plaintiff, since, if the clerk was the agent of the plaintiff to de- 
liver the message, he was not his agent to receive the answer, 
which was to be by letter. 

Wilmot et al. vs. Charter Oak Life Ins. Co. 

Rep’d Jour’l, p. 271. 


EVIDENCE. 


$57. Lire.—Verdict will not be set aside when.—A verdict 
will not be set aside as against evidence on appeal in Virginia, 
where it appears that there was sufficient to sustain it in the testi- 
mony of the prevailing party. 

Piedmont and Arlington Life Ins. Co. vs. McLean. 

Rep’d Jour’l, p. 261. 


NOTICE. 


§58. Fire.—Of Loss, What is Sufficient—The contract was 
by parol, and no policy had yet been issued through neglect 
of the agent. No notice of the loss, although known, was 
given by the agent, but the insured on learning of the loss took 
immediate steps and notified the company four days later. Held, 
that this was sufficient compliance with a requirement of immedi- 
ate notice, and the failure of the agent to. issue the policy con- 
taining the requirement estopped the company from objecting. 

Wooddy vs. Old Dominion Ins. Co. 

Rep’d Jour’l, p. 276. Va. 8.0. A. 


PAROL CONTRACT. 


§59. Fire.— When Complete.— What is Sufficient Payment of 
Premium.— Equitable Relief.—The insured applied for insurance 
to the agent, who was authorized to issue policies, and who was 


supplied with policies regularly executed to be filled up by him. 
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The terms were agreed on and the premium tendered, but de- 
clined by the agent on the ground that he had already sufii- 
cient funds belonging to the insured, which he would apply, and 
that after writing to wife of insured, who was absent, to learn 
if she had not already procured insurance elsewhere he would 
immediately issue the policy. The agent wrote and was answer- 
ed by the wife that no insurance had been effected, but he ne- 
glected at once to issue the policy, and early on the day follow- 
ing the building was burned. The policies of the company pro- 
vided that they should not be binding until the actual payment 
of premium to the company or a duly authorized agent. Held, 
that the proper remedy for the insured was in equity for spe- 
cific performance, and for the issue of a proper form of policy 
and for general relief, and a court of equity having acquired 
jurisdiction will proceed to do final justice between the parties. 

Taylor vs. Merchants Fire Ins. Co., 9 How. U. 8. R., 390; Conn. Mut. 
Marine Ins. Co. vs. Union Mut. Ins. Co., 19 How. U. S. R., 318 ; Post vs. 
Etna Ins. Co., 43 Barb. R., 351. Angell on Fire & Life Ins. 334; Wood 
on Fire Insurance, 312 (p. 32,) and authorities cited in notes. 

Held, that the tender and agreement under the circumstances 
was a sufficient payment of premium. 

Hallock vs. Conn. Ins. Co., 2 Dutcher, (N. J.) R., 268 ; New York Cen- 
tral Ins. Co. vs. National Protection Ins. Co., 20 Barb. R., 468 ; Chicker- 
ing vs. Globe Mutual Life Ins. Co., 116, Mass. R., 321; Goit vs. National 
Protection Ins, Co., 25 Barb. R., 189. May on Ins. 3348 ; Wood on Fire 
Ins. 328 p. 69, and note. Distinguishing cases of Buffum vs. Fayette Mut. 
F. Ins. Co., 3 Allen R., 360; Hoffman vs. John Hancock Mut. Life Ins. 
Co., 92 U. S. R., (2 Otto,) 151 ; Ferebee vs. N. C. Mut. Home Ins. Co., 68 
N. C. R., 11; Boston vs. Amer. Mut. Life Ins., 25 Conn., 542 ; Sheldon vs. 
Conn. Mut. Life Ins. Co., 25 Conn., 207. 

Held, that the case was not affected by a doubtin the agent’s 
mind, not as to the actual understanding with insured, but as to 
its legal effect, which led him not to report the loss to the com- 
pany. 

Wooddy vs. Old Dominion F. Ins. Co. 

—4 88. 


§60. Frme—VFor Mortgage Inswrance.—Alleged Variance of 
Written Policy.— Construction.— Alienation by Mortgagor.—Where 
it was claimed that the policy issued to a mortgagee for the in- 
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surance of his interest, contained a stipulation making it void in 
case any change should take place in the title which was not 
in conformity with the parol agreement of the agent from whom it 
was procured : Held, that a contract of insurance can be made 
by parol unless prohibited by statute or other positive regulation. 

Sanborn vs. Ins. Co., 16 Gray, 448 ; Trustee vs. Ins. Co. 10 N. Y., 305 ; 
Ins. Co. vs. Shaw, 4 Otto, 574. | 

Held, that if a valid contract in the form set up in his count is 
proved, the plaintiff can recover at law the same damages as if 
he were suing on a policy issued in the form in which it was 
agreed to be issued. 

Pratt vs. R. R. Co., 21 N. Y., 305; Taylor vs. Ins. Co., 9 How., 390 ; 
Ins. Co. vs. Ins, Co., 19 Ib., 318 ; Ellis-vs. Ins. Co., 50 N. Y., 402. 

Where the insured never saw or had possession of the policy 
until after the loss, it cannot be alleged that the parol contract 
was merged in the written policy. Where a contract of insur- 
ance is made with the mortgagor, the mortgagee cannot recover 
where the mortgagor has committed a breach of the conditions 
of the policy, but where the mortgagee is the party insured, the 
breach must be one committed by himself not by the mortgagor, 
in order to work a forfeiture. 

Grosvenor vs. Ins. Co., 17 N. Y., 391; Buffalo Works vs. Ins. Co., Ib., 


401 ; Carpenter vs. Ins. Co., 16 Pet., 495; Ins. Co. vs. Robert, 9 Wend., 
404. Cases excepted to of Tillon vs. Ins. Co., 1 Seld., 405. 


Humphrey vs. Hartford F. Ins. Co. 
Rep’d Jour’l, p. 265. U. 8. C.C., N. ¥. 


PRACTICE. 


§61. Fire.—Removel from State to Federal Court.—The 
mere fact that a cause is ready at a term of a State court for the 
ex-parte execution of a writ of inquiry by the plaintiff after an 
office judgment, is not equivalent to its being ready for trial on 
issues joined in the sense of sec. 3 of the Act of Congress of 
March, 3, 1875, relating to the removal of causes, which requires 
a petition for removal to be filed at the term at which the cause 
“could be first tried.” 

Hunter & Tilley vs. Royal Canadian Ins. Co. 

Decided Nov. 8, 1878. 
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PREMIUM. 


$62. Lire—Notes for, When a Sufficient Payment.—Right to 
Paid-up Policy.—A policy was issued to the wife of B. insuring 
the life of her husband, and B. gave his notes and renewals for 
the premiums for four years, none of which were paid. The fifth 
premium remained unpaid and no note was given for it. The 
policy provided that it should cease if the premiums should not 
be paid when due, except that on its surrender within one year 
thereafter, the insured then being alive, a paid-up policy would 
be issued for the surrender value. The policy was surrendered 
by the wife within the year, the insured being alive. There was 
no express agreement to receive the notes in payment of premi- 
ums, but renewal receipts were given when they were taken. 
Held, that the giving of these receipts precluded the company 
from claiming a forfeiture up to the time the last premium be- 
came due. 

Gardner vs. Gosham, 1 Doug., Mich., 507, and Hotchin vs. Secor, 8 
Mich., 495, distinguished. 

Held, that a payment of the notes previous to the demand for 
a paid-up policy would have entitled the insured to receive it, 
and under the circumstances their acceptance by the company, 
being the notes of a third party, must be regarded as sufficient 
payment to entitle to a paid-up policy regardless of their pay- 
ment. The company has a right to enforce their collection from 
the estate of the maker. 

Mich. Mut. Life Ins. Co. vs. Bowes. 

Rep’d Jour’l, pq257. Micu. 8 C. 


§63. Lirer.—WNon-payment Through Revocation of Agency.— 
Forfeiture.— Knowledge of Hesidence of Assignee.—Admissions of 
Officer of Company.—The premiums had been regularly paid and 
were payable by the assignee of a life policy living in New York 
to the agent at Newbern, North Carolina. The company, with- 
out notice to the assignee, revoked the agency, and in consequence 
failed to receive a quarterly premium which was duly sent to the 
agent, and cancelled the policy, refusing a subsequent tender 
without a certificate of health. Held, that the company was es- 
topped from alleging a forfeiture by reason of non-payment. The 
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insured, in view of the company’s dealings with him, had a right 
to rely on a notification as to whom to make payment. An en- 
dorsement of assignment containing address of assignee is legal 
notice of his residence to the company approving it. 

Braswell vs. Am. Life Ins. Co., 75 N. C. R., 8; Ins. Co. vs. Eggleston, ° 
96 U. S. R., 572. 

It was alleged that the assistant secretary, who was also a 
general agent subsequently, admitted to the agent of assignee 
that the cancellation was wrorg, and that there was no forfeiture. 
Held, that the question as to the alleged understanding with the 
secretary, and its effect, was for the jury under proper instruc- 
tions ; it is well settled that the company may waive a forfeiture 
through its agent. 

Ins. Co. vs. Norton, 96 U. S. R., 234; Georgia Home Ins. Co. vs. Kin- 
nier’s Adm’r, 28 Gratt., 88. 

Piedmoni & Arlington Life Ins. Co. vs. McLean. 


REPLACEMENT. 


§64. Fme—WMay be made on lands of Another with Consent 
of Insured.—Company not Liable to Creditors Under Trustee 
Process.— Where the policy provides that the company may re- 
place at its option, the latter cannot in case of loss be said to 
have money in its hands, absolutely and without contingency as 
the trustee of the insured, and is not liable under service of trus- 
tee process by a creditor of insured in case with consent of lattér 
it elects to replace on land belonging to another creditor. 

Hancock vs. Collyer, 99 Mass., 187 ; Meacham vs. McCorbitt, 2 Met., 
352. 

Godfrey vs. Macomber, et al. 

Rep’d Jour’l, p. 287. P Mass. 8. J. C. 


RISK. 


§65. Fire.—lIncrease of.— Removal of Building.— Description. 
—When insured removed the building insured about 200 feet to 
a place still answering the description in the policy: Held, that 
the policy was not avoided in the absence of any increase of 
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risk. Whether there had been such increase was for the 
jury. 
Griswold vs. Am. Cent. Ins. Co. 


TITLE. 


§ 66. Frre— Construction of Policy.—Interest not Absolute— 
Incumbrance.—The policy provided that any interest not abso- 
lute or less than a perfect title must be specifically represented 
to the company and expressed in the policy, or it should be void. 
Held, that the words referred to the quantity of the interest as 
measured by its duration, and where the title was fee simple a 
mere incumbrance in the shape of alien for unpaid purchase 
money not disclosed to the agent, was no violation of the provis- 
ion in the absence of fraud or special inquiry. 


Hough vs. City F. Ins. Co., 29 Conn. R., 10; West Rockingham Mut. F. 
Ins. Co. vs. Sheets & Co., 26 Gratt., 854. 


Wooddy vs. Old Dominion F. Ins. Co. } 
— $58. 


§ 67. Fire.—ZJnsurable Interest—Equitalle Ownership.—Mort- 
gage.—Defeasable Deed.—The action was on a policy issued to 
plaintiff on “his frame dwelling-house.” At the trial it appeared 
that the plaintiff was the owner in fee of the land upon which 
the insured building stood August 5, 1876; that on that day he 
conveyed the land by a warranty deed to one C.; that on Sept. 
7, 1876, the defendant issued said policy ; that on Nov. 25, 1876, 
C. re-conveyed said land to the plaintiff by a warranty deed, and 
on the same day the plaintiff conveyed said land to N. by a war- 
ranty deed, N. at the same time, and as part of the same trans- 
action, giving back to plaintiff a writing signed and sealed, stat- 
ing that the conveyance was made simply to secure him from any 
liability for recognizing as a surety for the appearance of R. in 
a criminal suit, and that the land was to be re-conveyed to W. 
upon N. being held harmless ; that the conveyance to C. was for 
& similar purpose, and that a similar writing had been given by 
C. to plaintiff ; that R. appeared in the criminal suit, and the 
land was re-conveyed to plaintiff. In the proofs of loss upon a 
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printed form, plaintiff swore that “the property belongs exclu- 
sively to me, and no one else has any interest therein.” Held, that 
the plaintiff, had an insurable interest at the time the policy was 
issued, which continued till its destruction. 

Williams vs. Roger Williams Ins, Co., 107 Mass., 337. 

Held, that in the absence of any specific inquiry by the in- 
surer or any special stipulation in the policy, the interest of the 
plaintiff as equitable owner, was sufficiently described in the pol- 
icy by the words “ his dwelling-house.” 

Strong vs. Manufacturers’ Ins. Co., 10 Pick., 40 ; Fowle vs. Springfield 


Ins. Co., 122 Mass., 191; Little vs. Phoenix Ins. Co., 123 Mass., 380. Case 
of Foote vs. Hartford Ins. Co., 119 Mass., 259, distinguished. 


Waish vs. Fire Association. 
Rep’d Jour’l, p. 251. Mass. 8. J.C. 


§68. Fire.—WMortgage not a Change of Ownership.— Lease 
Jor years.— Construction of Policy.—The mortgagor in possession 
is, in Massachusetts, the owner of the fee, and where his estate is 
in fee simple without qualifications it is an entire and uncondi- 
tional ownership, and where there is no joint tenancy he is the 
sole owner, and may so describe his title in the policy. A lease 
for years does not affect the ownership. 

Wellington vs. Gale, 7 Mass., 188 ; Waltham Bank vs. Waltham, 10 Met., 
334 ; White vs. Whitney, 3 Met., 81; Ewer vs. Hobbs, 5 Met., 3 Henry’s 
Case, 4 Cush., 257 ; Howard vs. Robinson, 5 Cush., 119; Buffum vs. Bow- 
ditch Ins. Co., 10 Cush., 540 ; Farnsworth vs. Boston, 126 Mass., 1. 

A policy provision that it shall be invalidated upon any sale 
or transfer or upon the passing or entry of a decree of foreclos- 
ure or sale under deed of trust, or if assigned under any bank- 
rupt law, or any change takes place in title or possession, or if the 
assured, whether as owner, trustee, consignee, factor, agent, mort- 
gagee, lessee or otherwise, be not truly stated, is not avoided by 
existing incumbrances not mentioned. 

Ins. Co. vs. Haven, 95 U. S., 242; Jackson vs. Mass. Mut. Ins. Co., 23 
Pick., 418 ; Taylor vs. Adtna Ins. Co., 120 Mass., 254 ; Manhattan Ins. Co. 
vs. Barker, 7 Husk., 503. 

Whether subsequent incumbrances would be a change of title 
not decided. 

Edmunds vs. Mutual Safety Ins. Co., 1 Allen, 311 ; Shepard vs. Union 
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Mutual Ins. Co., 38 N. H., 232; Commercial Ins. Co. vs. Spankneble, 52 
I., 53; Hartford Ins. Co. vs. Walsh, 54 IIl., 164. 


Dolliver vs. St. Joseph F. & M. Ins. Co. 
Rep’d Jour’l, p. 289. 


VACANT. 


§69. Fire.—What Constitutes in Case of a School House.— 
The policy was ona school house, and provided that if it should 
become vacant and unoccupied without consent, the policy should 
be void. Afterwards its use for that purpose was abandoned and 
it was occupied as a dwelling. Subsequently it was vacated and 
remained vacant for several months preceeding the fire. Held, 
that the utmost that could be accorded under the policy would 
be a brief temporary vacancy such as is usual in school houses. 
Neither as a dwelling nor a school could it be allowed to be va- 
cant during several months, and the policy was avoided. 

American Ins. Co, vs, Foster. 

Rep’d Jour’l, p. 268, 





REPORT OF DECISIONS 


“RENDERED IN INSURANCE CASES, IN THE UNITED SIATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
Marcu Term, 1879. 


JOHN H. WALSH 
vs, 


FIRE ASSOCIATION.* 


The action was on a policy issued to plaintiff on ‘* his frame dwelling-house.” At 
the trial it appeared that the plaintiff was the owner in fee of the land upon 
which the insured building stood August 5, 1876; that on that day he con- 

_ veyed the land by a warranty deed to one C.; that on Sept. 7, 1876, the de- 
fendant issued said policy ; that on Nov. 25, 1876, C. re-conveyed said land to 
the plaintiff by a warranty deed, and on the same day the plaintiff conveyed 
said land to N. by a warranty deed, N. at the same time, and as part of the 
same transaction, giving back to plaintiff a writing signed and sealed, stating 
that the conveyance was made simply to secure him from any liability for rec- 
ognizing as a surety for the appearance of R. in a criminal suit, and that the 
land was to be re-conveyed to W. upon N. being held harmless ; that the con- 
veyance to C. was for a similar purpose, and that a similar writing had been 
given by C. to plaintiff; that R. appeared in the criminal suit, and the land 
was re-conveyed to plaintiff. In the proofs of loss upon a printed form, plain- 
tiff swore that ‘‘ the property belongs exclusively to me, and no one else has 
any interest therein.” . 

Held, that the plaintiff had an insurable interest at the time the policy was issued, 
which continued till its destruction. 


Exceptions overruled. 


* Decision rendered Sept. 11, 1879. 
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(The facts are sufficiently stated in the syllabus.—Ep. Ins. Law 
JOURNAL.) . 


Cont, J. 

The plaintiff had an insurable interest in the building at the time 
the policy was issued, which continued until the property was de- 
stroyed by fire. Williams vs. Roger Williams Ins. Co., 107 Mass., 
337. He remained the equitable owner of the whole estate after the 
conveyance to Campbell and to Devereux, and retained tke evidence 
of such ownership in the written instruments of defeasance, which 
were delivered to him as part of each transaction. The title of both 
Campbell and Devereux in equity was that of mortgagees under 
mortgages conditioned to secure them from liability as sureties in a 
criminal recognizance. The rights of the parties under this contract 
of insurance are to be settled according to the relations which were 
in fact created between the parties to these conveyances, although 
the defeasances were never recorded. It is not a question between 
the plaintiff and attaching creditors and purchasers without notice. 

In the absence of any specific inquiry by the insurer or any spec- 
cial stipulation in the policy, the interest of the plaintiff as equitable 
owner upon whom the whole loss by fire must fall. was sufficiently 
described in the policy by the words “his dwelling-house.” Strong 
vs. Manufacturers’ Ins. Co., 10 Pick., 40 ; Fowle vs. Springfield Ins. 
Co., 122 Mass., 191. Little vs. Phoenix Ins. Co., 123 Mass., 380. 

The policy in this case contained no provision requiring that the 
interest of the assured if it be other than entire, unconditional and 
sole ownership shall be so expressed ; no provision forbidding a 
mortgage of the property, and no requirement that the interest of 
the assured should be particularly described in the proofs of loss. 

The question is not like that presented in Foote vs. Hartford Ins. 
Co., 119 Mass., 259. There the policy contained a provision by which 
it was to become void if any change should take place in the title or 
possession of the property, “ whether by sale, transfer or conveyance, 
legal process or judicial decree.” After the policy was issued, the 
plaintiff conveyed his equity of redemption to the mortgagee, and 
took back a bond for a re-conveyance of the same to him on payment 
of a sum named, which was the amount due on the mortgage. The 
bond was not recorded, and the question was as to the effect of the 
transaction upon the plaintiff's rights under a policy containing such 
a clause. It was decided that the deed effected a change of title and 
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possession within the meaning of the clause ; not that the plaintiff 
might not still have an equitable title which might constitute an in- 
surable interest which would be covered by a policy likethe one is- 
sued to the plaintiff in this case; nor that the unrecorded defea- 
sance was not admissible in evidence against the defendant. Here 
the question is whether the plaintiff had an insurable interest at the 
time the policy was issued. 

The policy appears to have been issued without any formal appli- 
cation or any representation by the plaintiff. And, upon the case 
stated in the bill of exceptions, there is nothing to show that the 
findings of the court that the plaintiff in procuring the policy in his 
own name, and in making the representations contained in the proofs 
of loss were not warranted by the evidence. 

Exceptions overruled. 





Report of Decisions. 


SUPREME COURT OF MISSOURI. 


Ocrosrr Term, 1879. 


Appeal from St. Louis Court of Appeals. 


WM. D. GRISWOLD, Respondent, 
ws. 


AMERICAN CENTRAL INS. CO., Appellant.* 


The policy insured C. on his dwelling. C. subsequently conveyed to F. under 
deed of trust to secure a loan, and loss was made payable to F. by endorsement 
on the policy. Afterwards C. sold to G., and memorandum was made on regis- 
ter of the company, ‘ ‘Transferred to G.” G. removed the building about 200 
feet to a place still answering the description. After the loss G. paid F. and 
brought suit in his own name. 

Held, that G. and not F., was the party insured, and the suit was properly brought 
by G. 

Held, that the policy was not avoided by the removal in the absence of any increase 
of risk. Whether there was such increase of risk, was for the jury. 


Judgment affirmed. 


Wa. B. Tuompson, for Respondent. 
Jupce Mapi1, for Appellant. 


Hovaeu, J. 
This was an action on a policy of insurance against loss by fire, is- 
sued by the defendant on the dwelling-house of one Cabanne, for a 
period of five years from May 24, 1870. The premium for the entire 
period was paid when the policy was issued. 
On the 6th of August, 1870, Cabanne borrowed money from one 
Fuchs, and to secure the payment thereof, executed to him a deed 


*Decision rendered March 1880. Abstract of decision below reported in 7 Ins. Law JOURNAL, 
640. 
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of trust conveying the land on which the house stood, or the adjoin- 
ing land. On August 8th, 1870, the followmg memorandum was 
made on the face of the policy: ‘“ August 8th, 1870. Loss, if any, 
made payable to F. Fuchs. G. T. Cram, secretary.” 

On September 17, 1871, Cabanne sold the property insured to the 
plaintiff, Griswold, subject to the encumbranse in favor of Fuchs, 
gave him a deed therefor and all the papers in his possession per- 
taining to the insurance and the deed of trust, and went with the son 
of the plaintiff to the office of the defendant in regard to the policy 
of insurance. What he didthere Cabanne could notremember. He 
says he did whatever was required of him. The entries upon the 
policy register of the defendant are as follows : 

“No. 3,550. Name, J. Charles Cabanne. Term, 5 years. Com- 
mencement of risk, May 24, 1870. Expiration of risk, May 24, 1875. 
Amount insured $4,000, Rate 2 per cent. Amount of premium 
$80. On his two-story frame dwelling on west side of King’s high- 
way, near present terminus of Lindell Avenue, St. Louis, Missouri, 
August 8, 1870. ‘Loss, if any, made payable to F. Fuchs. G. T.C., 
secretary. September 25. Transferred to Wm. D. Griswold.” 

The house was totally destroyed by fire on November 3, 1872, and 
at the time of the fire it was 150 feet north of the spot it occupied 
when it was insured. In its new position it was still “on the west 
side of King’s highway, near present terminus of Lindell Avenue.” 
Proofs of loss was made by Griswold, and payment being refused, 
suit was brought in the name of Fuchs. On the 7th of July, 1875, 
Griswold paid the debt secured by the deed of trust and policy, and 
received from Fuchs the policy. On November 17, 1875, an amended 
and supplemental petition was filed in the name of Griswold, upon 
which the suit was tried. 

The Circuit Court declared that upon the foregoing facts the plain- 
tiff was not entitled to recover, and rendered judgment for the de- 
fendant. The Court of Appeals reversed the judgment of the Cir- 
cuit Court, and remanded the cause, and defendant has appealed to 
this court. It was held by the Court of Appeals that the relation of 
insurer and insured continued between the defendant and Cabanne, 
notwithstanding the endorsement on the face of the policy made 
August 8, 1870, and that the interest of Fuchs in the policy termina- 
ted when his debt was paid, and vested co ins/anti in Cabanne’s ven- 
dee, the plaintiff Griswold. It was further held that the visit of Cab- 
anne and young Griswold to the defendant’s office, and the entry on 
the policy register of the defendant of September 25, “ Transferred 
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to Wm. D. Griswold,” tended to show that the defendant accepted 
Griswold as the insured instead of Cabanne ; that this entry was ut- 
terly without meaning if it were not so construed, as there was 
nothing else to which could be rationally made to refer. It could 
not mean that he was substituted for Fuchs, for no one but Fuchs 
was competent to make such substitution, and it could only mean 
that Griswold was substituted in the policy for Cabanne. 

It was further held by the Court of Appeals that when the nature 
of the risk is changed, or it is increased in degree, the underwriter 
will be discharged, but that whether there was such change or in- 
crease of risk consequent upon the removal of the building insured 
from one spot to another, was in this case a question of fact for the 
jury: 

The opinion of the Court of Appeals, which is reported in 1 Mo. 
Appeal Rep. 97, contains an exhaustive discussion of the points de- 
cided, and with the reasoning of that opinion and the conclusions 
reached, we are entirely satisfied. The judgment of the Court of Ap- 
peals will therefore be affirmed. All the judges concur. 





1880. ] Michigan Mutual Life Ins. Co. vs. Bowes. 


SUPREME COURT OF MICHIGAN. 


Ocroser Term, 1879. 


MICHIGAN MUTUAL LIFE INS. CO., 
Plaintiff in Error. 


vs. 


MARY E. BOWES, Defendant in Error. 


A policy was issued to the wife of B. insuring the life of her husband, and B. gave 
his notes and renewals for the premiums for four years, none of which were 
paid. The fifth premium remained unpaid and no note was given for it. The 
policy provided that it should cease if the premiums should not be paid when 
due, except that on its surrender within one year thereafter, the insured then 
being alive, a paid-up policy would be issued for the surrender value. The 
policy was surrendered by the wife within the year, the insured being alive. 
There was no express agreement to receive the notes in payment of premiums, 
but renewal receipts were given when they were taken. 

Held, that the giving of these receipts precluded the company from claiming a for- 
feiture up to the time the last premium came due. 

Held, that a payment of the notes previous to the demand for a paid-up policy 
would have entitled the insured to receive it, and under the circumstances 
their acceptance by the company being the notes of a third party, must be 
regarded as sufficient payment to entitle to a paid-up policy, regardless of their 
payment. The company has a right to enforce their collection from the estate 
of the maker. 


Judgment affirmed. 


Witxmson, Post & Wirxrnson, of Detroit. for Plaintiffs in Error. 
Maysuty & Conety, of Detroit, Attorneys, C. A. Kent, of Counsel 
for Defendant in Error. 


Cootey, J. 
There are no disputed facts in this case. On the fifteenth day of 
November, 1873, the plaintiff in error issued to Mary E. Bowes, 
the defendant in error, a policy of insurance, by which the payment 





258 Report of Decisions. [ April, 


of ten thousand dollars was assured to her on the death of her hus- 
band, William Bowes, in consideration of the payment of an annual 
premium of four hundred and thirty-four dollars and sixty cents. 
Mr. Bowes himself effected the insurance, and instead of paying the 
first premium in money, he gave his note therefor, November 15th, 
1874. The second premium was paid, and the note which was given 
for the first was taken up. November 15th, 1875, Mr. Bowes gave 
his note for the first premium, less sixty-two dollars, the amount of 
certain allowances made to him by the insurer. November 15th, 
1876, the amount of this note was added to the fourth premium, and 
two notes were given by Mr. Bowes therefor ; one $528.83, due in 
seven months with ten per cent interest, and one of $222.39, due in 
sixty days. This last note when it fell due was renewed for ninety 
days, and was made to bear ten per centum interest. Neither of 
these notes was ever paid. The premium which fell due November 
15th, 1877, was not paid, nor was any note or other security given for 
it. Mr. Bowes died November 17, 1878. 

It was provided in the policy that if the premiums should not be 
paid when due, the company should not be liable for the payment of 
the sum insured or any part thereof, and the policy should cease and 
determine, excepting only that on the surrender of the policy duly 
receipted, within one year after an accrued premium was due, the in- 
sured being then alive, the company would issue a paid-up policy 
for the amount the surrendered value would purchase as a single 
premium. Claiming that the notes were in legal effect payments of 
the premiums for which they had been given, Mrs. Bowes on No- 
vember 8th, 1878, tendered to the company a surrender of the pol- 
icy, and demanded a paid-up policy for the surrendered value, which 
the company refused to issue while the notes remained unpaid. The 
surrendered value would at that time have purchased a paid-up pol- 
icy for $1210.85. For this sum Mrs. Bowes brought suit, and in the 
Circuit Court recovered judgment. 

There was no express agreement to receive the notes in payment 
of the premiums, and it is therefore insisted that, according to the 
well settled rule in this State, they cannot amount to payment until 
actually paid. Gardner vs. Gosham, 1 Doug., Mich., 507 ; Hotchin 
vs. Secor, 8 Mich., 495. It appears, however, that renewal receipts 
were given when the notes were taken, so that by the express act of 
the company the policy was kept alive and the company precluded 
from any right to insist upon a forfeiture up to November 15th, 
1877. 
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In determining whether the notes shall be considered payments, it 
is important to note that the paper given for premiums was not the 
paper of the insured. It was indeed the paper of the person on 
whose life the risk was taken, but had Mrs. Bowes given the paper of 
any third person, the case would have been no different. The com- 
pany has taken the paper of another person than the assured for the 
premiums the assured was to pay, and, if the paper is paid, will re- 
ceive alarge interest thereon. Now, although it is conceded that 
the taking of this paper was for the accomodation of the assured, it 
is nevertheless a legal presumption that the insurer found it to his 
interest to make the arrangement, so that the delay in the payment 
in consideration of the promise to pay interest is to be considered as 
agreed upon for the mutual advantage of the parties. And had the 
notes been paid at any time prior to the demand for a paid-up pol- 
icy, it cannot be disputed that Mrs. Bowes would have been entitled 
to receive it. 

But although the notes were not then paid, the insurance company 
had an undoubted right to proceed and collect them, together with 
the interest, which was the legal inducement for giving credit. The 
company might also have sold them ; and this as between the com- 
pany and Mrs. Bowes, would have been equivalent to collection, and 
the notes, as far as we know, remain in the hands of the company as 
its property to this day, and may be collected of the estate of Mr. 
Bowes, if that is solvent. 

Under these circumstances we are of the opinion that the insur- 
ance company is precluded from denying that the notes were taken 
in payment for the premiums As has been stated before, there 
could have been under these circumstances no forfeiture of the pol- 
icy prior to November 15th, 1877. It was in full force at that day, 
and if the premium then falling due had been tendered, the company 
could not have refused it, because of the notes remaining unpaid. 
Now, although the contract provides that a policy for the surrender 
value must be demanded within one year from the time an accrued 
premium was due, we think this means an accrued premium for the 
non-payment of which the company had a right to determine the 
policy ; and there was no such accrued premium due until November 
15th, 1877, the company having expressly renewed the policy to that 
day. 

There is another consideration which is not unimportant. The 
fair meaning of the policy, and of the statute in accordance with 
which it was given, is that the insured, when he becomes unable, or 
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for any reason fails to keep up his payments, shall have the advantage 
of all he has made in a paid-up policy, in proportion to the amount. 
If instead of receiving currency, the company has taken the commer- 
cial paper of third persons which may be collected afterwards, it is 
obvious that the assured cannot have the full benefit of his contract 
unless such paper is treated as payment. Suppose for example, that 
Mr. Bowes were still living and that his notes should now be col- 
lected ; it is manifest that the company would then receive the full 
benefit of the contract on its side, including full consideration for the 
delay, but that the insured would be wholly deprived from the bene- 
fit promised to her in a surrender policy if any other view was taken 
than is here adopted. 

We think the judgment must be affirmed, with costs. If in this 
particular case the company proves to be a loser in consequence of 
the insolvency of the maker of the notes, it is*a result which can be 
provided against in the future by express stipulations. 

The other justices concurred. 

Marsten, J., did not sit in this case. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


January Term, 1879. 


PIEDMONT AND ARLINGTON LIFE INS. CO. 
vs. 


McLEAN. 


The premiums had been regularly paid and were payable by the assignee of a 
life policy living in New York to the agent at Newbern, North Carolina. The 
company without notice to ‘the assignee revoked the agency, and in conse- 
quence failed to receive a “quarterly premium which was duly sent to the 
agent, and cancelled the policy, refusing a subsequent tender without a certifi- 
catg of health. 

Held, that the company was estopped from alleging a forfeiture by reason of non- 
payment. The insured in view of the company’s dealings with him had a 
right to rely on a notification as to whom to make payment. 

An endorsement of assignment containing address of assignee is legal notice of 
his residence to the company approving it. 

It was alleged that the assistant secretary, who was also a general agent, subse- 
quently admitted to the agent of assignee that the cancellation was wrong, 
and that there was no forfeiture. 

Held, that the guestion as to the alleged understanding with the secretary, and its 
effect was for the jury under proper instructions. 

A verdict will not be set aside as against evidence on appeal in Virginia, where 
it appears that there was sufficient to sustain it in the testimony of the pre- 
vailing party. 


Judgment affirmed. 


A. M. Kettey, for Plaintiff in Error. 
Wm. L. Royart, for Defendant in Error. 


: ANDERSON, J. 
In the petition for the writ of error, the plaintiff in error says. 
“This cause has already been before the Supreme Court, and the 
facts are in no respect different from those presented at the former 
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hearing.” It is also said that the only questions presented on the 
record, are Ist. Whether the secretary had the power to waive an 
admitted forfeiture? and 2d. Whether in point of fact he did so 
waive the forfeiture ? 

I cannot find from the record that the forfeiture is anywhere ad- 
mitted. The policy had been cancelled by the company for the sup- 
posed non-payment of the July, 1874, quarterly premium. But when 
the assistant secretary was satisfied that the premium was paid to 
the company’s agent, who had failed to account for it, he admitted 
that the cancellation was wrong, and that the assured had not in- 
curred a forfeiture. At the former hearing (only four judges sitting, 
the court was equally divided upon the question of forfeiture. I beg 
to refer to my opinion, (29 Gratt., 364,) for the grounds upon which 
I held that the plaintiff below had not incurred a forfeiture. Whether 
he had or not, turned mainly on the question whether, if the com- 
pany revoked the authority of its agent at Newbern, North Carolina, 
to whom the quarterly payments had been regularly made in com- 
pliance with the requirement of the company, and with its approval, 
during the existence of the policy, embracing the quarterly payment 
of five annual premiums, it was not the duty of the company to no- 
tify Mr. Darrow, who resided in the city of New York, at a great dis- 
tance from Newbern, where the premium had always theretofore 
been paid, who was the known and acknowledged assignee and 
holder of the policy, and by whom the premiums had been paid and 
were payable, as was known to the company, and to have informed 
him to whom, and when payment of his premiums should thereafter 
be made. I held the affirmative of this proposition, and now hold 
that in as much as it plainly appears from the record that Darrow 
was ready and desirous to pay the premiums as they were severally 
due and payable, and that he was only prevented by the fault and 
gross negligence of the company in failing to give him the aforesaid 
notice and information, the non-payment was not his default, and he 
is not liable to a forfeiture of the policy therefor. In support of this 
position I only propose now to cite two recent decisions of courts 
which are entitled to the most respectful consideration, and to which 
we had no access at the former hearing of this cause. One is the 
decision of the Supreme Court of North Carolina, in Braswell vs. 
American Life Ins. Co., 75 North Carolina R., p.8. It was held in 
that case that the obligation was on the company to notify the as- 
sured of the revocation of the authority of its agent to whom he had 
theretofore paid the premiums with the approval of the company. 
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Chief Justice Pearson in delivering the opinion of the whole 
court, said: “The fact that the defendant had revoked the agency 
of Dearing, and refused to furnish him with receipts, * * was a 
matter peculiarly within its own knowledge. We hold that the de- 
fendant was guilty of gross negligence, if not fraud, by failing to 
communicate to such of its insured as the books showed were in 
connection with Dearing, and who had been in the habit of sending 
him the money and getting a receipt in return.” The plea that the 
defendant, the plaintiff in error, was not informed of the residence 
of Darrow, is not sustained. The assignment of the policy to him, 
which they acknowledged and approved by an endorsement thereon, 
was notice to them of his residence ; and their agent had thereafter 
constant correspondence with him at his residence in the city of New 
York, and the premiums were regularly remitted to him by Darrow 
from the city of New York, except one which was remitted to the 
home office in the city of Richmond, and forwarded to their agent 
Carrraway, at Newbern, who receipted for it. 

The other case supporting the same doctrine, is Insurance Co. vs. 
Eggleston, decided by the Supreme Court of the United States, as 
late as 1877, 96 United States R., p. 572. In that case the agent to 
whom payment of premiums had been made, was removed without 
notice to the assured, who was not informed what agent held the re- 
ceipt to whom payment could be made until after the day had 
passed. He then tendered payment to the agent who refused to ac- 
cept it unless a certificate of the insured’s health was furnished. 
The court held that the insured, in view of the company’s dealings 
with him, had reasonable cause to expect and rely on receiving no- 
tice where, and to whom to pay the premium, and that the company 
was estopped from setting up that the policy was forfeited by the 
non-payment. 

But if there was a forfeiture, was it waived? The doctrine seems 
to be well settled that the company may waive the forfeiture, and 
that can only be done through its agent. Insurance Co. vs. Norton, 
96 United States R., p. 234; Geo. Home Ins. Co. vs. Kinnier’s 
adm’r., 28 Gratt, p. 88. In this case, we think it is clear that J. J. 
Hopkins, assistant secretary, was a general agent of the company, and 
had power to make such an adjustment as is alleged by Darrow he 
made with his agent, D. M. Van Cott, and thereby in effect released 
Darrow from any forfeiture if it had been incurred. The fact of 
such an adjustment was a question for the jury, under the instruc- 
tions of the court. The court instructed the jury as to the law, to 
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which instruction the defendant excepted, but-we think that the in- 
struction being in harmony with the letter and spirit of the prior de- 
cision of this court, was right. 

The jury found a verdict for the plaintiff, and the court overruled 
the defendant’s motion to set aside and grant it a new trial, and gave 
judgment for the plaintiff, to which ruling of the court the defend- 
ant excepted, and the court certified the evidence, and the remaining 
question for our decision is, upon that certificate of evidence : Did the 
court err in refusing a new trial ? 

The question as to the legality of the evidence is res adjudica‘a. 
It was decided by this court when the cause was here before that the 
evidence was admissible and legal, and the cause was remanded to 
the court below, with instructions to grant the plaintiff a new trial, 
and if the evidence was offered again to admit it, and this court 
could hardly be asked to review the judgment of the court below for 
obeying its instructions, in admitting the evidence. 

The only question then for the appellate tribunal is, did the court 
of trial err in refusing to set aside the verdict, upon the ground that 
it is contrary to the evidence? I do not propose to review the testi- 
mony. As by the well established rule of this court in deciding this 
question, we have to exclude from consideration the exceptant’s parol 
testimony and decide the case alone upon the testimony of the pre- 
vailing party, there is no room for debate as to which should be the 
decision of the court. And Iam of opinion to affirm the judgment 
of the Circuit Court. 

Judgment affirmed with costs. 





1€80.] Humphrey vs. Hartford Fire Ins. Co. 


UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF NEW YORK. 


HUMPHREY 


vs, 


HARTFORD FIRE INS. CO.* 


A contract of insurance can be made by parol unless prohibited by statute or 
other positive regulation. 


Where a contract of insurance is made with the mortgagor, the mortgagee cannot 
recover where the mortgagor has committed a breach of the conditions of the 
policy ; but where the contract is with mortgagee a breach by mortgagor can- 
not be alleged. 


Action for damages on a contract of insurance The facts appear 
in the opinion. 


A. M. Briauam, for Plaintiff. 
Ws. F. Cocswetx, for Defendant. 


Buarcurorp, J. 

The complaint states two separate causes of action. The first count 
sets forth that the business of the defendant of insuring against loss 
by fire was carried on at Mount Morris, through Bingham Brothers 
& Brace, who were the general agents of the defendant for Mount 
Morris and vicinity, and were authorized to issue policies of insur- 
ance for and inthe name of the defendant ; that on November 1, 
1874, the plaintiff was the owner of a mortgage on a certain mill for 
about $1,000, and personally liable to pay two other mortgage liens 
on the same property ; that on the same day the defendant, through 
said agents, agreed with him to issue its policy of insurance in such 


*¥From Reporter. 
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appropriate terms as to insure him against loss or damage by fire to 
the amount of $1,500 upon said mill and machinery for the term of 
one year ; that on or about November 4th, the defendant, in partial 
fulfilment of their agreement, issued its policy of insurance dated on 
that day ; that the policy so issued was not delivered to the plaintiff, 
but was held by the said agents in trust by the plaintiff until after 
March 13, 1875 ; that the property was destroyed on March 13th; 
that the policy so issued was not in accordance with the agreement 
of said parties so made to insure the plaintiff as above set forth, in 
that said policy did not by its terms insure the plaintiff against loss 
or damage by fire on account of both his interest as mortgagee, and 
on account of his personal liability for the payment of the mortgages 
which were held by other parties ; that the said policy contained cer- 
tain conditions, as follows : “If any change takes place in the title or 
possession of the property, whether by sale, transfer, conveyance, le- 
gal process or judicial glecree, or if the property insured be a mill 
or manufactory, and shall cease to be operated and so remain for a 
period of more than fifteen days without notice to the company and 
consent endorsed hereon, in every such case this policy shall be 
void ;” that such conditions were not in accordance with the said 
agreement of the defendant to insure the plaintiff against loss from 
fire to said property ; that the legal title was in one William M. Cal- 
vert, who held the control of the same and the power of conveying 
said property ; that the plaintiff had no knowledge that the said pol- 
icy did not zonform to the terms of such agreement until after said 
property was destroyed fire. 

That the contract of insurance can be made by parol unless pro- 
hibited by statute or other positive regulation, is well settled. San- 
born vs. Ins. Co., 16 Gray, 448 ; Trustees vs. Ins. Co., 19 N. Y., 305 ; 
Ins. Co. vs. Shaw, 4 Otto, 574. It has already been held by this 
court that the first count of the complaint sets forth a legal cause of 
action ; that it claims damages for a breach of an alleged parol con- 
tract to insure, and that if a valid contract in the form set up in such 
count is proved, the plaintiff can recover at law the same damages as 
if he were suing on a policy issued in the form in which it was 
agreed to be issued. Pratt vs. R. R. Co., 21 N. Y., 305 ; Taylor vs. 
Ins. Co., 9 How., 390 ; Ins. Co. vs. Ins. Co., 19 Ib., 318 ; Ellis vs. Ins. 
Co., 50 N. Y., 402. The point is taken by the defendant that the pa- 
rol contract was merged in the policy. When the gravamen of the 
first count is that the policy does not set forth a parol contract, it is 
a pelitio principii to allege that the parol contract is merged in the 
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policy, especially when it appears that the plaintiff never saw or had 
possession of the policy until after the loss. 

It must now be regarded as settled law of the State of New York, 
that where a contract of insurance is made with a mortgagor for the 
insurance of his interest, the mortgagee can recover only where the 
mortgagor could have done so had the money been payable to him- 
self instead of being payable to the mortgagee, and cannot recover 
where the mortgagor has committed a breach of the conditions of the 
policy. Grosvenor vs. Ins. Co.,17 N. Y., 391 ; Buffalo Works vs. 
Ins. Co.; Ib., 401. This is in accordance with the views of the Su- 
preme Court of the United States in Carpenter vs. Ins. Co., 16 Pet., 
495, and the contrary doctrine of the Supreme Court of New Yerk in 
Ins. Co. vs. Robert, 9 Wend., 404, and of the Court of Appeals of 
New York in Tillon vs. Ins. Co., 1 Seld., 405, is no longer the law in 
New York. Ifthe policy had been made out in accordance with the 
terms of the actual contract, and if such policy had contained a clause 
that it should be void if any change should take place in the title of 
the property without the consent of the company and endorsed on 
the policy, such clause would be held to mean that the change, 
if by voluntary deed, must be by the deed of the insured, and not by 
the deed of some other person. 


Judgment for the plaintiff. 





SUPREME COURT OF ILLINOIS. 


AMERICAN INSURANCE CO. 
Us. 


OLIVER FOSTER.* 


A vacancy for several months of a building insured as a school house, and after- 
wards occupied as a dwelling, was not such a vacancy as is usual in school 
houses, aud avoided the policy under a stipulation to that effect. 


Watker, J. 

It appears that on the 21st of anemone, 1871, appellant issued a 
a policy of insurance against loss or damage by fire and lightning to 
the amount of $265, for a period of five years from its date, on 
appellee’s school house for $225, and on school furniture therein, $40. 
The house was destroyed by fire on the 14th day of October, 1876, 
and this suit is brought to recover the insurance on the building. 

The case was subniitted to the court below and tried without jury 
by consent of the parties upon an agreed statement of facts. The 
court held the company liable and rendered judgment against it for 
$225 and costs. To reverse that decision the company appeals and 
brings the record to this court and assigns the rendition of the judg- 
ment as error. The defence of the company was that appellee had 
violated an express condition of the policy by permitting the build- 
ing to remain vacant and unoccupied for several months prior to the 
loss and it was so vacant at the time of the loss. 

The material facts agreed to be true and upon which the correct- 
ness of the judgment depends are that the condition claimed to 
have been violated is this: The language of the stipulation relating 
to the occupancy of the premises is as follows : 


*Decision rendered October 3d, 1879. 
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“Tf the above mentioned premises or any portion thereof shall 
become vacant and unoccupied without the assent of the secretary of 
the company endorsed thereon, then, and in such case, this policy 
shall be void and the assured shall not be entitled to recover from 
the company any loss or damage which may accrue in or to the 
property hereby insured or any part or portion thereof.” 

That the house when insured was occupied and used as a school 
house ; that April, A. D. 1875, no school was held in said building 
and the school furniture was removed and the building was then 
rented and used as a dwelling house. That said building was last 
occupied as a dwelling in April, A. D. 1876, and from then until de- 
stroyed by fire the house remained vacant and unoccupied.” 

It was further stipulated “That the assent of the secretary of the 
company is not endorsed on the policy sued on as required under 
the above condition of this policy.” 

These policiés are contracts between the parties and in them they 
may insert any and all conditions and stipulations they choose unless 
prohibited by statutes or considerations of public policy. There is no 
statute prohibiting the insertion of such a condition into a contract of 
insurance, nor do we perceive any reason nor has any been sugges- 
ted why such a condition contravenes public policy. The parties 
being able to contract and such an agreement not being illegal, the 
parties must be bound by it as they have made it. 

In this condition there is nothing ambiguous, but on the contrary 
the agreement is plain and would be read and understood alike by 
all persons. Every person reading it would understand that if the 
‘house became and remained vacant and unoccupied without the con- 
sent of the secretary of the company the policy would become void, 
and the assured could not recover for loss that might be sustained 
when thus vacant. All would understand it because it says so in lan- 
guage that could not be made plainer. This language cannot be 
construed to mean that the building might be vacant for months. 
It might be perverted from the plain meaning of the words and the 
grammatical sense in which they are used, but they will not bear 
such a construction. If the building had been vacant after the policy 
was issued and again occupied previous to the loss a different ques- 
tion might have been presented, but that question is not before us 
and is not therefore discussed. 

It is, however, contended that as the building was insured as a 
school house and the company knew it was to be so used that it may 
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be inferred that.it was intended to be vacant and unoccupied as 
common public school houses usually arein vacation. That all knew 
that the common school houses of the country are not continuously 
occupied, and it must be inferred that occupancy of that character 
was intended. 

If such had been the intention of the parties they would no doubt 
have so written the condition. And the reading of the language re- 
pels such inference. The language requires a continued and unin- 
terrupted occupancy at least of the character usual to houses occu- 
pied for schools. It may be and probably is true that there being 
no person in the building of nights and Saturdays and Sundays 
would not amount to a breach of the condition and avoid the policy, 
as such is the usual manner of occupying school houses. But the 
most strained construction cannot go beyond that, so as to hold that 
it need not be occupied as a school or a residence for several months. 
To so hold would be a perversion of the language the parties have 
employed to express their meaning. 

The breach of the condition is clear and stands admitted and it 
avoided the policy and precluded the assured in terms from a re- 
covery, and the court below erred in rendering a judgment for the 
amount of the policy on the building. The breach of the condition 
precluded all recovery and the judgment of the court below must 
be reversed. 

Judgment reversed. 





1880. } Wilmot vs. Charter Oak Life Ins. Co. 


SUPREME COURT OF CONNECTICUT. 


JunE Term, 1879. 


New Haven County. 


EDMUND WILMOT & WIFE 
vs. 


CHARTER OAK LIFE INS. CO.* 


A life insurance policy-holder gave a note at three months, May 21st, for a half 
year’s premium then due, the agent of the company giving him a receipt stat- 
ing that it was ‘for a renewal of the policy.” 


Held, that the note and receipt did not operate to renew the policy for a period be- 
yond the maturity of the note, and that if it was not then paid, the policy 
lapsed. 

The next premium fell due November, 21st. The note given May 21st, was re- 
newed by another due October 27th. This note not being paid the company 
notified the policy-holder that they had cancelled his policy, thelatter claiming 
that they had no right to doso. Ina suit by the policy-holder against the 
company for damages for breach of the contract the company claimed that, if 
they had no right to cancel it, it remained in force until the plaintiff had ac- 
cepted the cancellation, which was not done until after the premium of No- 
vember 28th became due ; and that, as that premium was not paid, the policy 
then lapsed. The judge instructed the jury that if they should find that the 
company wrongfully cancelled the policy, then they were to determine whether 
the plaintiff notified the company of his acceptance of it within a reasonable 
time ; and that if the notice was not given until after November 21st, yet if 
they found there was no unreasonable delay, the policy did not lapse by non- 
payment of the November premium. 

Held, that the question of what was a reasonable time was here so much a ques- 
tion of law that the court erred in submitting it to the jury without any limi- 
tation. 

The plaintiff's counsel called at the office of the company, but not finding the se- 
cretary in left with a clerk a statement of his claim to be communicated to the 
secretary, and requested that the secretary reply by letter. 


* Syllabus by Reporter. 
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Held, that the defendants were not entitled to prove the reply made by the secre- 
tary to the clerk when the latter informed him of the claim made by the plaiu- 
tiff, since, if the clerk was the agent of the plaintiff to deliver the message, he 
was not his agent to receive the answer, which was to be by letter. 


T. E. Doourrrie & W. L. Benyert, for Plaintiff. 
S. E. Batpwin, for Defendant. 


Loomis, J. 

The policy of insurance in question was issued May 21, 1867, on 
the joint lives of the plaintiffs, payable to the survivor on the death 
of the first. 

The annual premium was $120.08, of which $30.04 was to be paid 
in cash on the 21st days of May and November in each year; and 
the remaining sixty dollars by note dated May 21st, and payable one 
year from date. The premiums had been regularly paid up to No- 
vember 21, 1876, inclusive. 

For the cash payment of $30.04, due May 21, 1877, and the in- 
terest on the outstanding notes, ($23.76,) amounting in all to $53.80, 
the plaintiff gave his note for three months, and thereupon the de- 
fendant gave a receipt to the plaintiffs as for a renewal of the policy. 
At the same time the defendant took the usual premium for $60. 
The $53.80 note was afterwards renewed by a two months note for 
the same amount, which fell due October 27, 1877, and was not paid. 

Afterwards on the 1st of November, 1877, the defendant notified 
one of the plaintiffs that the note had been returned unpaid, and 
that they had cancelled the policy. On the 14th day of November, 
1877, the plaintiff replied by letter, inquiring what right the com- 
pany had to cancel the policy when he had a receipt to the 21st of 
November. 

Subsequently the plaintift’s attorney called at the office of the de- 
fendant and demanded the return of all the premiums paid by the 
plaintiffs on the policy. The date of this demand was a disputed 
question of fact on the trial ; the plaintiffs claiming it was the 20th 
of November, and the defendant claiming and offering evidence 
tending to prove that it was either the 23rd or the 24th of November. 

The present action, having been brought in the life time of the in- 
sured and in advance of the time specified in the policy for the per- 
formance of the contract on the part of the defendant, two things 
are indispensable requisites for its maintenance : 

1. That the policy was wrongfully rescinded by the defendant ; 
and 
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2. That the plaintiffs so assented to the rescission as to give a pre- 
sent right of action. 

The first proposition “depended upon the questions : whether the 
note of May 21, 1877, and the renewal note due October 27, 1877, 
were received by the defendant as payment of the premium of May 
21st, and whether the facts showed an agreement on the part of the 
defendant with the plaintiffs to keep the policy alive until November 
21, 1877, which would be a waiver of the right to claim a forfeiture 
prior to that time. 

We think the charge of the court covering these points, based 
upon the claims of the parties as to the evidence, was sabstantially 
correct and is sustained by the authorities. Ins. Co. vs. Norton, 96 
U. S., 284 ; Sheldon vs. Conn. Mut. Life Ins. Co., 25 Conn., 207 ; Ins. 
Co. vs. Eggleston, 96 U. S., 572. 

3. In relation to the second proposition as to the plaintiff's assent 
to the rescission, we think the charge as given was erroneous. 

There was no pretence of any election on the part of the plaintiffs 
to treat the policy as rescinded prior to the time when their counsel 
called at the office of the defendant company. If it was conceded 
that this occurred, as the plaintiffs claimed, on the 20th of Novem- 
ber, there would be nothing in the charge to furnish ground for a 
new trial. But the motion shows that there was evidence strongly 
tending to show that it was on the 23rd or 24th of November, and 
the jury might have so found. If so, it would have been ascertained 
that before the plaintiffs assented to any rescission, another premium, 
to-wit, that of November 21, 1877, had become due, for which no 
payment or tender had been made, and no waiver was claimed. If 
this fact had any legal significance as bearing on the time within 
which the plaintiff's election was to be made, it should have been re- 
cognized by the court ; but it was treated as of no importance. 

The defendant requested the court to charge the jury that, “if the 
cancellation by the company of the plaintiffs’ policy, declared in the 
letter of November Ist, was justifiable, your verdict must be for the 
defendant. If not justifiable, the policy remained in force up to 
November 21, 1877, when the next premium fell due, notwithstand- 
ing such attempted cancellation, unless the plaintiffs before that day 
assented to the cancellation. If they did not assent to it, and notify 
the company of such assent, on receiving the letter of November 1, 
1877, or within a reasonable time thereafter, and before November 
21st, then the policy remained in force én November 21st, and upon 





274 Report of Decisions. [ April, 


that day became forfeited for non-payment of the new premium due 
on that day, and your verdict should be for the defendant.” 

The court not only failed to comply with this request, but gave a 
direct charge to the contrary, “that if you find that the plaintiffs did 
not notify the company until after November 21st, and that there . 
was no unreasonable delay, the policy did not lapse by non-payment 
of the November 21st premium.” 

In many matters the question of reasonable time would be within 
the exclusive province of the jury. 

But in Averill vs. Hedge, 12 Conn., 424, where there was a pro- 
posal to sell to another certain goods, the reasonable time within 
which such proposal must be accepted to make it a binding contract, 
was assumed to be a question of law for the court to decide. Now 
contracts of life insurance are surely of no less importance than or- 
dinary mercantile contracts, and under the peculiar circumstances of 
this case we think the question, what was a reasonable time in which 
to assent to the cancellation of the policy, ought not to have been left 
to the jury without any limitation at all. 

In Howland vs. Continental Life Ins. Co., 121 Mass., 499, this ques- 
tion was assumed to be and was decided as a mere question of law, 
and that too in a case where no additional premium had become due 
between the date of the attempted cancellation and the plaintiffs no- 
tice. But in the case at bar the last mentioned fact exists and intro- 
duces a legal element, which we think should control the question of 
reasonable time. 

Assuming that the defendant had no right to cancel the policy on 
the first of November, for the non-payment of the May premium, 
the policy remained a continuing contract in full force and vigor un- 
til the plaintiffs elected to treat it as rescinded. Day vs. Conn. Gen'l 
Life Ins. Co., 45 Conn., 480. 

If either of the plaintiffs had died before they had given notice to 
the defendant of their election, the company would have been liable 
for the amount of the insurance as on a policy in full force. The 
claim of the plaintiffs in answer to the alleged forfeiture for the non- 
payment of the May premium, was, in substance, that the defendant 
had agreed to extend the time until November 21st, but no longer. 

The defendant, until notice from the plaintiffs, had the locus peniten- 
tie, and might have waived even a good ground for the forfeiture of 
the policy. It seems to us unreasonable to allow the plaintiffs to de- 
lay notice of their election to treat the policy at an end, not only un- 
til after the additional premium due November 21st, had become 
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payable, but even after the deferred premium of May 21st, for which 
the forfeiture had been declared, had also become due, according to 
the plaintiff's own showing, where there was ample opportunity as in 
this case for the plaintiffs to communicate with the defendant on the 
subject prior to that time. We conclude, therefore, that the instruc- 
tions asked for by the defendant on this point were correct in law, 
and ought to have been given to the jury. 

The motion also presents a question of evidence, whether the de- 
fendant, upon the facts as stated in the record, was entitled to the 
reply, which Squires, as an officer of the defendant company, made 
to Dustin, when the latter communicated the message and demand 
from the plaintiff's counsel. The grounds on which its admissibility 
was Claimed by the defendant were, that in making the communica- 
tion, Dustin was the agent of the counsel, and not of the company, 
and that the reply of Squires was part of the res geste. 

We think this claim might be well founded if it did not appear 
that the counsel, at the same time that he authorized Dustin to de- 
liver his message, particularly requested that the reply should be by 
mail ; which would seem to exclude any further agency on the part 
of Dustin, after he had delivered the message as requested. 

The counsel for the defendant argues that this reply of Squires 
would have been very important in fixing the date of the demand, 
which as we have seen was a material fact. But Squires’ mere de- 
claration as to the date would have been hearsay evidence and inad- 
missible, unless it was part of the res geste. 

Another way to fix the date was open to the defendant. Dustin, it 
seems, testified that he communicated the message from the counsel 
immediately upon the return of Squires the same day, and the lat- 
ter, it would seem, stood ready to testify that thereupon he had his 
attention distinctly called to the date and to the fact that the addi- 
tional premium for November 21st, was then past due. 

As the point on which a new trial is advised may finally dispose of 
the case, we leave the question as to the rule of damages an open 
one for further consideration. 

A new trial is advised. 
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The insured applied for insurance to the agent who was authorized to issue poli- 
cies, and who was supplied with policies regularly executed to be filled up by 
him. The terms were agreed on and the premium tendered, but declined by 


the agent on the ground that he had already sufficient funds belonging to the 
insured, which he would apply, and that after writing to wife of insured, who 
was absent, to learn if she had not already procured insurance elsewhere he 
would immediately issue the policy. The agent wrote and was answered by 
the wife, that no insurance had been effected, but he neglected at once to is- 
sue the policy, and early on the day following, the building was burned. The 
policies of the company provided that they should not be binding until the 
actual payment of premium to the company or a duly authorized agent. 

Held, that the proper remedy for the insured was in equity for specific performance, 
and for the issue of a proper form of policy and for general relief, and a court 
of equity having acquired jurisdiction will proceed to do final justice between 
the parties. 


Held, that the tender and agreement under the circumstances was a sufficient pay- 
ment of premium. 


Held, that the case was not affected by a doubt in the agent’s mind, not as to the 
actual understanding with insured, but as to its legal effect, which led him not 
to report the loss to the company. 

The policy provided that any interest not absolute or less than a perfect title must 
be specifically represented to the company and expressed in the policy, or it 
should be void. ; 

Held, that the words referred to the quantity of the interest as measured by its 
duration, and where the title was fee simple a mere incumbrance not disclosed 
to the agent was no violation of the provision in the absence of fraud or spe- 
cial inquiry. 

No notice of the loss, although known was given by the agent, but the insured on 
learning of the loss took immediate steps and notified the company four days 
later. 

Held, that this was sufficient compliance with a requirement of immediate notice, 


and the failure of the agent to issue the policy containing the requirement es- 
topped the company from objecting. 
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Held, that the insured was entitled to a decree for the amount of insurance. 
Decree reversed. 


Messrs. Mayre & Firznvan, for Appellant. 
Messrs. Gay & Ginuiam, for Appellee. 


Burks, J. 

This is an appeal from a decree of the Chancery Court; of the 
city of Richmond, dismissing the bill of the complainant, James P. 
Wooddy, who is the appellant here. 

The bill states, in substance, that on the 16th day of April, 1875, 
the defendant contracted with the complainant to insure his building 
in the town of Tappahannock, in Essex County, Virginia, against loss 
or damage by fire, to the amount of one thousand dollars, the risk 
to commence on the said 16th day of April, and continue one year ; 
that the consideration for the insurance was a premium of twelve 
dollars and fifty cents, which was paid ; that in consideration of the 
sum so paid, the defendant agreed to issue to him, on the said 16th 
day of April, a policy such as was usually issued to persons insured 
by the defendant ; that the defendant neglected and refused to issue 
said policy on that day, and has ever since declined and refused so to 
do, although the premium has been paid as aforesaid ; that on the 
following day, (the 17th of April,) the building was deéstroyed by 
fire, and the complainant’s loss exceeds the amount of the insurance ; 
that the complainant has complied with all the terms and conditions 
of his contract, and has done every thing necessary to entitle him to 
recover the amount assured, and yet that the defendant has refused, 
and still refuses, either to issue and deliver to him the said policy, or 
to pay the amount assured : and the prayer of the bill is for a speci- 
fic performance of the contract of insurance ; that the defendant may 
be decreed to issue and deliver a proper policy to the complainant, 
and for general relief. 

There was a demurrer to the bill, which the chancellor, very pro- 
perly, overruled. 

The statements of the bill, if proved, make a case for equitable re- 
lief. Taylor vs. Merchants Fire Ins. Co., 9 How. U. 8. R., 390 ; Conn. 
Mut. Marine Ins. Co. vs. Union Mut. Ins. Co., 19 How. U. S. R., 318 ; 
Post vs. Aitna Ins. Co., 43 Barb. R., 351. Angell on Fire & Life Ins. 
§ 34; Wood on Fire Insurance, § 12 (p. 32,) and authorities cited in 
notes. 

In the case cited, supra from 9 Howard, the contract of insurance 
was completed in all respects, except the issuing and delivery of the 
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policy. The loss occurred, and then the insurance company refused 
to proceed further with the contract. The bill was filed substantially 
for specific performance of the contract, but the prayer was for a de- 
cree for loss and for general relief. 

The law is correctly expounded, I think, in the opinion of the court 
delivered by Justice Nelson, who, in answer to the objection that the 
plaintiff had an adequate remedy at law, proceeds to say that, had the 
suit been instituted before the loss occurred, the appropriate, if not 
the only, remedy would have been, in that court, (a court of equity,) 
to enforce specific performance, and compel the company to issue the 
policy. And the remedy is as appropriate after as before the loss, if 
not as essential, in order to facilitate the proceedings at law. But 
the proceedings would have been more complicated and embarrass- 
ing than upon the policy. The party, therefore, had a right to re- 
sort to a court of equity to compel the delivery of the policy, either 
before or after the happening of the loss ; and being properly in that 
court after the loss happened, it is according to the established course 
of proceeding, in order to avoid delay and expense to the parties, to 
proceed and give such final relief as the circumstances of the case 
demand. * * * * * * As the only real question in the case is the one 
which a court of equity must necessarily have to decide, in the exer- 
cise of its peculiar jurisdiction in enforcing a specific execution of the 
agreement, it would be an idle technicality for that court to turn the 
party over to his remedy at law upon the policy. And, no doubt, it 
was a strong sense of this injustice that led the court at an early day 
to establish the rule, that having properly acquired jurisdiction over 
the subject for a necessary purpose, it was the duty of the court to 
proceed and do final and complete justice between the parties, where 
it could as well be done in that court as in proceedings at law.” 

The result of the decision was, that the complainant was entitled 
to a decree for his loss, and the case was remanded for such further 
proceedings as might be necessary to carry the opinion of the court. 
into effect. ; 

The answer of the company, as defendant in the court below, puts 
the burden of proof on the complainant. It denies all the material 
allegations of the bill, denies that there was any contract of insurance, 
or payment of premium as stated in the bill, or that anything has 
been done by the complainant to entitle him to recover of the defen- 
dant the amount of insurance stated in the bill. It admits that the 
defendant has heard that the complainant professes to have made the 
contract, under which he seeks to recover, with an agent of the de- 
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fendant doing business for it at a distant place from its home office, 
and if such was the case, calls for strict proof of the terms and pro- 
visions of the contract, and of such compliance of the complainant 
therewith as was necessary on his part to entitle him to the relief 
prayed for in the bill. 

The policy which the appellant claims to be enfitled to under his 
alleged contract, and under which he claims indemnity for the loss 
sustained, contains the following stipulation or condition: “This 
company shall not be liable, by virtue of this policy or any renewal 
thereof, till the actual payment of the premium to the company or its 
authorized agent ;’ and it is contended by the appellee’s counsel, 
that this condition has never been complied with on the part of the 
appellant, and he is therefore not entitle to any recovery. 

It is proved that William B. Rowzie, who resided at Tappahan- 
nock, was the duly constituted agent of the defendant company to 
take risks, collect premiums, and issue policies, and was supplied with 
policies regularly executed by the officers of the company, which he 
was empowered to fill up and deliver to persons desiring to be 
insured, without any occasion to communicate with the company be- 
fore said policies were issued and delivered. 

The appellant resided in Fredericksburg, and owned the building 
in Tappahannock, which was occupied by Rowzie, who was his broth- 
er-in-law, under a contract to pay rent. The appellant, who was a 
sea-faring man, came on the 13th day of April to Tappahannock, 
where his vessel lay, preparatory to a voyage he was about to make 
to Baltimore. It seems that the building at Tappahannock had been 
insured in some company which had an agency at Fredericksburg 
but the policy had just expired, and before leaving Fredericksburg, 
the appellant had directed his wife to have the policy renewed. On 
arriving at Tappahannock, ascertaining that Rowzie was the agent of 
the Old Dominion Insurance Company, (the appellee) to effect in- 
surances, the appellant concluded to have the building insured in that 
company. 

The value of the building and amount of premium being agreed 
upon, it was further agreed, at the suggestion of Rowzie, that he 
should write to appellant's wife at Fredericksburg, and ascertain 
from her whether she had taken out any policy at that place, as di- 
rected by her husband, and if she had not done so, Rowzi- as soon as 
he was so informed by her, was immediately to issue a policy on be- 
half of the appellee and forward it to appellant’s wife at Fredericks- 
burg. The terms of the contract being mutually assented to, the 
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appellant thereupon tendered to Rowzie twelve dollars and fifty cents, 
the full amount of the premium, but Rowzie declined to take it, say- 
ing, “I have in my hands money belonging to you for the rent and 
will credit you by that amount.” There is no doubt as to the actual 
tender. Rowzie says : “He, Wooddy, pulled out his pocket book and 
took out the money to pay me.” Moreover, the company was then in- 
debted to Rowzie, as he says, to the amount of nine dollars advanced 
for it by him some time previous. This contract was made, as before 
stated, on the 13th day of April. 

The appellant then left with his vessel for Baltimore. Rowzie, 
pursuant to the agreement, wrote to appellant’s wife, and on the 16th 
day of April received from her a letter in reply, informing him that 
she had not effected any insurance in Fredericksburg. 

As soon as this letter was received by Rowzie, it became his duty 
co-instanti to issue and furward the policy to appellant’s wife, as he 
had agreed to do. He did not do so, however, and assigns as a rea- 
son for his neglect, that he was busy that day about other matters, 
and did not think it actually necessary to send the policy by that 
night’s mail. In the early morning of the next day, (the 17th,) the 
building was entirely destroyed by fire. No policy was ever issued 
to the appellant by Rowzie or by the company, nor was the premium 
ever paid by the appellant, unless tender aforesaid, coupled with the 
agreement between the appellant and the company’s agent, (Rowzie) 
amounted toa payment. Rowzie, it seems, has never had any settle- 
ment of accounts with the company. It was his duty, according to 
the proofs, to make daily and monthly reports of his transactions as 
agent to his principal. On the 21st of April, he reported the de- 
struction, by the fire of the 17th of a building in Tappahannock, 
which had been insured by him as agent, and at the same time men- 
tioned that the adjacent building occupied by him was destroyed by 
the same fire, but he did not state that it had been insured. 

He explains this omission by saying that as the policy had not 
been issued, he did not know what to do, and thought that Captain 
Wooddy, (the appellant,) would confer with the company about it. 
Being asked on cross-examination whether he really considered that 
he had insured the house, he replied, “ Not having heard of any sim- 
ilar case before, I did not know whether the property was consid- 
ered as insured or not.” The further question was put to him, “Is 
not it true that you did not consider it insured?” Answer. “I was 
in doubt.” There is no conflict between the testimony of this wit- 
ness and that of the appellant, the only two witnesses in the case as 
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to the contract before stated, and it is obvious that the only “doubt ” 
that Rowzie had was to the legal effect upon the contract of the 
failure to issue the policy before the loss occurred. If the money 
tendered had been accepted, and actually placed in his hands and re- 
tained by him, the same doubt would probably have been enter- 
tained by him, because the loss occurred before the policy was is- 
sued, while as we have seen from the authorities before cited, in 
such case equity would have enforced the contract. 

Upon the proofs then, was there a payment of the premium within 
the meaning of the before recited condition, so as to entitle the ap- 
pellant to the policy before the loss occurred? Rowzie says. that 
the twelve dollars and fifty cents, the amount of the premium, were 
tendered to him, he is clear in his recollection ; that he at that time 
owed the appellant that amount for rent past due. If he had then 
paid over that amount to the appellant in discharge of the rent due, 
and the appellant had immediately handed it back to him for the 
premium, nobody will doubt that the premium would have been act- 
ually paid. Did not the transaction which took place amount sub- 
stantially to the same thing? The appellant took the money from 
his pocket and offered it to Rowzie, who declined to take it, saying in 
terms: “I have in my hands money belonging to you for the rent, 
and will credit you by that amount.” It seems to me that it would 
be extremely technical to hold that this was not a payment, when, if 
instead of retaining the money, which he says he had in his hands 
belonging to the appellant, he had paid it over to him with one hand 
and taken it back from him with the other, all will admit that.there 
would have been payment. In the latter case, the money paid would 
have become at once the money of the company in the hands of its 
agent, and so I think, the money retained by the agent under the ar- 
rangement made became in like manner the money of the company, 
the greater part of which, in fact, ($9) was already in the hands of 
the company ; for, according to Rowzie’s statement, (and it is not 
contradicted,) the company owed him that amount, balance on ac- 
count. 

In the case of Hallock vs. Commercial Insurance Co., 2 Dutcher, 
(N. J.,) R., 268, one of the conditions of the policy was the same as 
in this case—that the insurance should not be binding until payment 
of the premium. The agent in that case was authorized to make 
surveys, receive proposals for insurance, and receive premiums on 
risks accepted by the company, but was not authorized to make in- 
surances or issue policies. The proposals for insurance were, under 
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the regulations prescribed, sent by him to the company at its home 
office, and if accepted by it, the policies were to be sent to him for 
delivery. It will be observed that the powers of this agent were not 
so large as those of the agent in the present case. 

The agent when applied to by the plaintiff for insurance, made the 
survey, and told the plaintiff what the premium would be. The plain- 
tiff thereupon offered him the premium, when he said he would con- 
sider it as paid, but would leave it (as he did) with the plaintiff, who 
was a banker, and with whom he kept his account until the policy 
arrived, when he would call and get the money. The application 
was sent by the agent to the company ; the risk was accepted to 
commence from a previous day, and the policy signed was forwarded 
by mail to the agent ; but it turned out that the building insured 
was destroyed by fire on the very day the policy was signed, and 
two hours before it was so signed. The company, being ignorant of 
the fire when the policy was signed, countermanded the policy. It 
was held that although the agent had not in fact received the pre- 
mium, the contract was as binding upon the company as if the money 
had been actually paid over to the agent. 

The judge in his opinion said : “ Would it have made the payment 
any more real, if the plaintiff had handed Breck, (the agent,) the 
money, and Breck had deposited it with his banker? The money 
was in legal effect paid to Breck, and by him placed in deposit. It 
was in contemplation of law, an actual payment to the company, as 
much so as if Breck had transmitted the money as well as the appli- 
cation to the company.” And he adds: “ But if not an actual pay- 
ment, the defendants are estopped from saying that it is not. They 
m_ be considered as doing what Breck did, viz: saying to the 
plaintiff on the 2d March, when he tendered them the money, we 
will consider it as paid.” And here it may be asked, why does not 
the doctrine of estoppel apply as fully in the case under review as 
in the case just cited? See also New York Central Ins. Co. vs. Na- 
tional Protection Ins. Co., 20 Barb. R., 468 ; Chickering vs. Globe 
Mutual Life Ins. Co., 116, Mass, R., 321 ; Goit vs. National Protec- 
tion Ins. Co., 25 Barb. R., 189. 

Several cases are cited and relied upon by the learned counsel for 
the appellee. In Buffum vs. Fayette Mutual Fire Ins. Co., 3 Allen, 
R., 360, cited, the agreement was between the insured and the treas- 
urer of the insurance company that the latter would see the premium 
paid, which he did not do, and the loss occurred without payment 
or tender made. It was held that the company was not bound by 
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this arrangement. While this decision cannot be easily reconciled 
with the cases before cited in this opinion, it may be remarked of it 
that it is in its circumstances unlike the case in judgment, in this at 
least, that the treasurer had no funds of the insured in his hands, 
nor was he indebted to him. It is said that the courts of Massachu- 
setts give the greatest effect to the by-laws of a mutual insurance 
company in restricting the powers of the officers and agents of the 
company, and that it is doubtful if the decision above cited from 3 
Allen, would meet with approbation in most of the States. May 
on Insurance, § 348. See also Wood on Fire Insurance, § 28, p. 69, 
note. 

An examination of the case of Hoffman vs. John Hancock Mutual 
Life Ins. Co., 92 U. S. R., (2 Otto,) 161, also cited, will show that the 
agent without authority of the company, had agreed with the in- 
sured to accept personal property—a horse—in part payment of the 
premium, and upon the facts as ‘proved, it was decided that the 
transaction was a fraud upon the company. The case cited from 68 
North Carolina R., 11 ; Ferebee vs. N. C. Mut. Home Ins. Co., seems 
to be more directly in point. There, the agent was indebted to the 
insured, and although there was conflict in the proof as to the al- 
leged agreement that the agent should, in discharge of this indebt- 
edness, pay the premium to the company ; yet the court treated the 
case as [if the agreement was proved, and held that it did not bind 
the company, because not authorized nor ratified by it. 

This North Carolina case is the only authority cited by the learned 
counsel for the appellee which seems to directly support the propo- 
sition for which he contends, to wit : that the agent of an insurance 
company having authority to receive premiums, cannot substitute 
himself for the insured as debtor to the company he represents for 
the amount of the premium, which by the terms of the policy is re- 
quired to be paid before the policy takes effect. The contrary doc- 
trine, I think, is deducible from cases already cited in this opinion. 

I shall refer to only two additional cases. In Bouton vs. American 
Mut. Life Ins. Co., 25 Conn. R., 542, it was decided that an agree- 
ment made in good faith between an insurance agent having author- 
ity to receive an insurance premium and the insured, that the agent 
shall become personally responsible to his principals for the amount 
of such premium, and the insured his personal debtor therefor, con- 
stitutes a payment of the premium as between the insured and the 
insurance company. The same principle was affirmed in Sheldon vs. 
Conn. Mut. Life Ins. Co., 25 Conn. R., 207. 





284 Report of Decisions. [ April, 


In these Connecticut cases, the policies, as in the case in judgment, 
contained a stipulation to the effect that they were not to be binding 
on the company until the amount of the premium, as stated therein, 
was paid to the company or its accredited agent. In the last named 
case, one Norton was the general agent of the company for the pur- 
pose of procuring applications, delivering policies and receiving pre- 
miums. His powers were not so extensive as in the case now to be 
decided. It seems he had no authority to issue policies. He could 
only receive proposals and forward them to his principal for accept- 
ance, and when a proposal was accepted and policy signed by the 
proper officers of the company, the policy was returned to the agent 
for delivery. : 

In the present case the agent was supplied with policies duly exe- 
cuted by the officers of the company, and he had authority in effect 
to make the contract of insurance, fill up the policies, and then de- 
liver them. 

There was evidence to prove that Norton, the agent of the de- 
fendants, solicited Curtis, (the plaintiff's intestate,) to become insured 
in their office ; that Curtis declined being then insured and wished 
delay, because he had not money on hand to pay the premium as 
the terms of the policy required ; that finally Norton agreed that 
he would provide for the premium himself, and it should be consid- 
ered and held to be paid to the company, and the note for the bal- 
ance be given afterwards, and that the contract should be held to be 
good, when the proposals were accepted in Hartford, and the policy 
should be made out ata future time, bearing date from that day. 
“Tt would seem as if this arrangement” says Ellsworth, J., deliver- 
ing the opinion of the court, “if made out by the proof to the sat- 
isfaction of the jury, was material to the plaintift’s case, and would 
establish the validity of his claim to a proper policy of insurance. 

This arrangement is one of daily occurrence where parties agree 
for an immediate insurance, but time is given for the payment of the 
premium, and the execution and delivery of the policy of insurance 
—the thing to be done is agreed to be considered as done, so that 
the obligation to pay the premium is the payment and the obliga- 
tion to make out the policy is virtually the policy itself. 

The appellant’s case is even stronger than these Connecticut cases. 
In these last, the premium was considered and treated as paid, al- 
though there was no actual payment and no means of the applicant 
in the hands of the agent to be applied to the payment; there 
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was a mere agreement that the agent should provide payment for 
the applicant. In this case there was an actual tender of payment, 
and an appropriation of the means of the applicant in the agent’s 
hands to the payment, and about three fourths of the premium were 
already in the hands of the company. 

Good faith, of course, is essential to the validity of such a transac 
tion, and I see nothing in the record inducing the belief that it was 
not exercised by the appellant in this case, and I am of opinion that 
he has complied with the before recited condition of the policy 
which he contracted for. 

The policy contains this further provision : “ Any interest in prop- 
erty insured not absolute, or that is less than .a perfect title, or if a 
building is insured that is on leased ground, the same must be spec- 
ifically represented to the company and expressed in this policy in 
writing, otherwise the insurance shall be void.” 

It appears that at the time the appellant contracted for the insur- 
ance of the building, he had the fee-simple estate, conveyed by deed 
in which a lien was reserved for the payment of purchase money 
about $300 or $350 of which remained unpaid. It seems that the ex- 
istence of this lien was not known to the agent Rowzie, nor was it 
mentioned by the appellant ; and it is contended by the appellee's 
counsel that the failure of the appellant to disclose it vitiates the 
policy. . 

The first part of this condition, “ Any interest in property insured 
not absolute,” has been judicially construed in other cases as refer- 
ring to the character or quality of the estate. The term “absolute,” 
in such a condition has been held to be synonymous with vested, and 
used in contradistinction to contingent or conditional. Hough vs. 
City Fire Ins. Co., 29 Conn. R., 10. And so, as it seems to me, the 
words “or (interest) less than a perfect title,” in the connection in 
which they are used, should be construed as referring to the quan- 
tity of the interest or estate, which is measured by its duration. 
The word “less” is a term denoting quantity. An estate or interest 
“less than a perfect title,’ may therefore mean one that is limited 
in its extent and duratiou—as an estate for life, for years, or at will 
—“less ” than an estate in fee simple, or than one of unlimited du- 
ration. If this be not the true construction, I am still of opinon 
that under no proper construction can these words be taken to have 
been intended to guard against mere encumbrances. If such had 
been the intention, language: more appropriate for the purpose would 
have been employed, as we find in policies where disclosure of en- 
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cumbrances is required. In such, the requirement is generally 
plainly expressed. 

The mere failure, therefore, of the appellant to make known the 
existence of the lien which appeared on the face of the deed, the 
policy not requiring such disclosure and no inquiries being made, 
did not vitiate the insurance, there being no fraudulent intention, 
and no such intent is to be inferred from the evidence. West Rock- 
ingham Mut. Fire Ins. Co. vs. Sheets & Co., 26 Gratt., 854. 

The fact is, the property is proved to have been worth probably 
$1,900. The amount of insurance was $1,000, and the lien at the 
outside, for not more than $350. So that the risk was not seriously, 
if at all, affected by the encumbrance. 

The policy further provides that “in case of loss the assured shall 
give immediate notice thereof,” etc. 

It is insisted by the appellee’s counsel that the notice required 
was not given. This provision in a policy requiring “immediate no- 
tice,” or as in some policies what is equivalent, notice ‘“ forthwith,” 
must have a reasonable construction. It has always been held, it is 
said, that due diligence under all the circumstances is all that is re- 
quired. New York Central Ins. Co. vs. National Protection Ins. Co., 
20 Barb. R., 468, 475. 

Under the circumstances of this case, I think due diligence was 
used, and the notice was sufficient. 

The building was burned on the 17th of April. At that time the 
appellant was in Baltimore with his vessel. He received intelligence 
of the destruction of his house by letter from his wife on the 19th of 
April. He reached home on the 30th of the same month. On that 
day, he took from Rowzie a sworn statement of the contract of in- 
surance, and of the loss of the building. On the 5th day of May 
following, (four days after he reached home,) through his counsel he 
gave notice of his loss to the company, sending at the same time 
the statement aforesaid sworn to by Rowzie. The agent Rowzie, 
was the occupant of the house at the time it was burned. 

If the knowledge of the loss by the company’s agent was not no- 
tice to the company, it is still a circumstance to be weighed in deter- 
mining the question of due diligence ; and it is especially to be con- 
sidered, that no policy had been delivered to the appellant by which 
if delivered, he would have been apprised of the provision requiring 
immediate notice of the loss. The withholding of the policy was 
the neglect of the agent, and his neglect was the neglect of the com- 
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pany, and it should not be allowed to take advantage of its own 
fault or negligence to defeat a just recovery. 
I am of the opinion, for the reasons stated, to reverse the decree of 
the Chancery Court, and give the appellant a decree for at amount 
of the insurance, with interest and costs. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Ocroper Term, 1879. 


JAMES O. GODFREY 
vs. 


CHARLES H. MACOMBER AND HINGHAM 'M. F. INS. 
CO., TrustTEr.* 


Where the policy provides that the company may replace at its option, the lat- 
ter cannot, in case of loss, be said to have money in its hands, absolutely and 
without contingency as the trustee of the insured, and is not liable under ser- 
vice of trustee process by a creditor of insured. in case, with consent of latter, 
it elects to replace on land belonging to another creditor instead of the origi- 
nal site. 


Exceptions overruled. 
(Statement of the case by the Editor of the Insurance Law Journal.) 


The Hingham Ins. Co., summoned as trustee in this action, insured 
certain buildings of Charles H. Macomber, the defendant. After- 
wards one of the buildings, a barn, was destroyed by fire, whereupon 
the company received an order from the defendant directing that 
the amount of loss should be paid to one W. F. Macomber. By the 
terms of the policy, the company had thirty days after ascertaining 
the loss in which to make payment or exercise its option to rebuild. 
Within the thirty days the company was served with the summons 


* Decision rendered January 19, 1880. 
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in this suit. Subsequent to the service, but within the thirty days, 
the company decided to exercise its option to replace, in accordance 
with a contract with W. F. Macomber, by which the latter agreed to 
build the barn for $700, and assume all the liability of the trustee 
under its policy to the defendant by reason of the loss, and also to 
hold the trustee harmless from the present trustee process, and the 
trustee agreed to pay the $700 when the barn should have been com- 
pleted to the satisfaction of the defendant. The defendant after- 
wards notified the trustee that the barn erected by Macomber was 
perfectly satisfactory. The barn so erected was not on the spot 
where the old barn stood, but was on land belonging to W. F. Ma- 
comber ; at the time the barn was built, the defendant was owing 
Macomber more than $700. 

The plaintiff asked the judge to rule that the building of the barn 
as above stated, was not a replacing of the barn within the meaning 
of the policy, and that the trustee should be charged upon its an- 
swer. The judge declined so to rule, and ordered the trustee to be 
discharged on its answer. The plaintiff alleged exceptions. 


H. & G. E. Wituums, for the Plaintiff. 
W. H. Fox, for the Trustee. 


Lorp, J. 

The questions principally discussed by the plaintiff in his argu- 
ment have no bearing upon the decision of this case. The only 
question for our consideration is, whether upon the facts existing at 
the time of the service of the trustee process, the Hingham Insur- 
ance Company was chargeable as the trustee of the defendant. If it 
was, no subsequent acts upon its part for the purpose of benefitting 
the principal defendant or his creditor, could discharge the trustee ; 
nor could any subsequent act of the trustee render it chargeable. 
The precise and only question to be determined is whether, at the 
time of the service of the process upon it, the trustee had in its hands 
money or other property due or belonging to the principal defendant 
absolutely and without any contingency. Hancock vs. Collyer, 99 
Mass., 187 ; Meacham vs. McCorbitt, 2 Met., 352. It is entirely cer- 
tain that at the time of the service of the process, there was no such 
absolute liability. The trustee had the right to rebuild instead of 
paying the money, and was properly discharged. 

Exceptions overruled. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Novemser Term, 1879. 


WILLIAM P. DOLLIVER, er at. 
US. 


ST. JOSEPH F. & M. INS. CO.* 


The mortgagor in possession is, in Massachusetts, the owner of the fee, and where 
his estate is in fee simple without qualifications, it is an entire and uncondi- 
tional ownership, and where there is no joint tenancy he is the sole owner, and 
may so describe his title in the policy. A lease for years does not affect the 
ownership. 

A policy provision that it shall be invalidated upon any sale or transfer, or upon 
the passing or entry of a decree of foreclosure ; or sale under deed of trust, or if 
assigned under any bankrupt law or any change takes place in title or posses- 
sion, or if the assured whether as owner, trustee, consignee, factor, agent, 
mortgagee, lessee or otherwise be not truly stated, is not avoided by existing 
incumbrances. 

Whether subsequent incumbrances would be a change of title not decided. 

Reversed. 


(Statement of the Case by the Editor of the Insurance Law Journa,.) 


The policy was issued by defendant to one Abraham Day, and 
subsequent to the loss plaintiffs had been appointed assignees in 
bankruptcy. Previous to the issue of the policy, and during its con- 
tinuance the insured premises were subject to three mortgages, 
amounting to $11,500, given by the insured, and also a five years lease 
at an annual rental of $3,250. The equity remaining after the fire 
was sold for $12,000. The policy was for $1,500. It was insisted 


* Decision rendered Feb. 25, 1880. 
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that the interest of the insured was not the entire and unconditional 
ownership, and that whether the property was mortgaged, and 
whether it was used and occupied by insured were material to the 
risk. 


S. B. Ives, Jr. and L. 8. Tuckermay, for Plain’iffs. 
H. C. Hurcuiys and A. 8. Wuereter, for Defendant. 


Citing Parsons vs. Welles, 17 Mass., 419 ; Ewer vs. Hobbs, 5 Met., 
1 Edmands vs. Ins. Co., 1 Allen, 311 ; King vs. Ins. Co., 7 Cush., 1 ; 
Page vs. Robinson, 10 Ib., 99; Cole vs. Stewart, 11 Ib., 181; 1 
Washburn on Real Property, 467 ; 2 BL Com., 140 ; Fowler vs. Bott, 
6 Mass., 67 ; Taylor Landlord and Tenant, § 178 ; Reaper City Ins. 
vs. Brennan, 58 Ill., 158 ; Davenport vs. Ins. Co., 6 Cush., 340; 
Brown vs. Ins. Co., 11 Ib., 280 ; Wilbur vs. Ins. Co., 10 Ib., 446. 


Sours, J. 

The plaintiffs’ assignor, being the owner in fee of the buildings 
described in his policy, subject to certain mortgages and to a lease 
running for about three and one half years, obtained the policy sued 
on, and, the buildings having been destroyed by fire, brings this ac- 
tion to recover the amount for which they were insured. The de- 
fendant contended, and the chief justice presiding at the trial ruled, 
that the action could not be maintained, because no mention is made 
in the policy of the incumbrances in the title to the property de- 
stroyed. This ruling was based on the following provision of the 
policy: “4. If the interest of the assured in the property be any 
other than the entire, unconditional and sole ownership of the pro- 
perty, for the use and benefit of the assured, or if the building in- 
sured stands on leased ground, it must be so represented to the com- 
pany and so expressed in the written part. of this policy, otherwise 
the policy shall be void.” This provision is in the body of the policy, 
and is inserted for the benefit of the defendant. It is to be con- 
strued strictly against it, and liberally in behalf of the plaintiffs. If, 
therefore, its terms can be satisfied by a construction which will save 
the policy, and at the same time accord with the established rules of 
law, such construction must be adopted. 

It has long been settled in this Commonwealth that, as to all the 
world except the mortgagee, a mortgagor is the owner of the mort- 
gaged lands, at least till the mortgagee has entered for possession. 
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Wellington vs. Gale, 7 Mass., 138; Waltham Bank vs. Waltham, 10 
Met., 334 ; White vs. Whitney, 3 Met., 81; Ewer vs. Hobbs, 5 Met., 
3 Henry’s Case, 4 Cush., 257 ; Howard vs. Robinson, 5 Cush, 119 ; 
Buffum vs. Bowditch Ins. Co., 10 Cush., 540 ; Farnsworth vs. Boston, 
126 Mass., 1. This being the law, and the mortgagees not being in 
possession of the premises, the plaintiffs’ assignor might well be de- 
scribed in a policy of insurance as the owner of the property insured, 
and, inasmuch as his estate was in fee simple, not an estate for life, 
and not a base, qualified nor conditional fee, it might well be de- 
scribed as the entire and unconditional ownership ; and, as he had 
no joint tenant nor tenant in common, his estate was well described 
as the sole ownership. As between him and the defendant, the mort- 
gages and the lease were mere incumbrances on his title, not affect- 
ing its character as entire, and not changing it from an absolute to a 
conditional estate or ownership. Even as between him and the 
mortgagee, the mortgagee’s estate was the conditional one, determin- 
able by satisfaction of the condition set out in the mortgage deed. 
There was no joint tenancy nor tenancy in common of the mortgagor 
and the mortgagees. All the characteristics of such tenancies are 
lacking in their relations to the property. 

The lease for years created only a chattel interest in the premises, 
not affecting the ownership of the fee. It was merely an incum- 
brance. It has been held by the Supreme Court of the United States, 
in a recent case, that an outstanding lease did not invalidate a policy 
in which the ownership of the assured was described as entire, un- 
conditional and sole. Insurance Co. vs. Haven, 95 U.S., 242. And 
we do not understand that the ruling below in the case at bar was 
supposed to rest on the existence of the lease. 

The policy sued on provides in the condition numbered one that, 
“if the property be sold or transferred, or upon the passing or entry 
of a decree of foreclosure, or on a sale under a deed of trust, or if 
the property be assigned under any bankrupt or insolvent law, or 
any change takes place in the title or possession, * * * or if the in- 
terest of the assured, whether as owner, trustee, consignee, factor, 
agent, mortgagee, lessee or otherwise, be not truly stated in the pol- 
icy, the policy is void.” Itis evident from the first branch of this 
“condition” that the parties did not intend that the placing of a 
mortgage on the insured property should be regarded as a change of 
title, or have any effect on the rights of the parties to the contract o 
insurance, but that the entry of a decree for foreclosure should avoid 
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the policy, although such decree would not destroy the insurable in- 
terest of the mortgagor. The language of the second branch of the 
“ condition” excludes the idea that a mortgagee or lessee is to be re- 
garded as in any sense an “owner” of the property, and the whole 
condition numbered one aids in arriving at the construction of the 
condition numbered four, on which the defendant relies. Jackson vs. 
Mass. Mut. Ins. Co., 23 Pick., 418. The plaintiffs’ assignor owned 
the fee. There was no adverse interest in the property except that 
of the mortgagees and the lessee. The policy, in its terms, indicates 
that mortgaging the property is not intended to affect the policy, 
though a decree for foreclosing a mortgage shall avoid it. Further- 
more the policy discriminates between owners and the holders of in- 
cumbrances, and nowhere contains any language which indicates that 
mortgagees or lessees are to be regarded, for any purposes of the 
policy, as owners of the property. It isto be borne in mind, further, 
that the terms of the condition relied on by the defendant are not 
those which would naturally direct the attention of the insured to the 
question whether or not his estate is incumbered. If the defendant 
intended that the validity of the policy should be affected by the 
failure to mention existing incumbrances, that intention could easily 
have been made clear by inserting the word “ incumbered,” or other 
phrase equivalent thereto, in the fourth condition of the policy after 
the word “sale.” It has already been held by this court that a re- 
quirement of the policy that the proof of loss should state the “ whole 
value and ownership of the property insured,” did not require any 
statement as to incumbrances, the property being under mortgage. 
Taylor vs. Adtna Ins. Co., 120 Mass., 254. In Tennessee, it has been 
held that the assured, who had bought the property and given the 
seller a lien for part of the purchase money, was the unconditional 
and sole owner of it. Manhattan Ins. Co. vs. Barker, 7 Heisk., 
503. 


This case does not require us to consider whether a subsequent 
mortgage should be regarded as “a change of title,” which would 
avoid a policy containing nothing to explain the sense in which those 
words were used. See Edmands vs. Mutual Safety Ins. Co., 1 Allen, 
311 ; Shepard vs. Union Mutual Ins. Co., 38 N. H., 232 ; Commercial 
Ins. Co. vs. Spankneble, 52 DL, 53 ; Hartford Ins. Co. vs. Walsh, 54 
TL, 164. 

On consideration, we are all of opinion that, in the peculiar lan- 
guage of the policy sued on, the ruling that the interest of the assured 
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was not sufficiently expressed in the policy, and that the policy was 
therefore void, was erroneous. 
The case must therefore stand for trial. 


Annotations on the above case by the Editor of the Insurance Law Journal. 


Much of the seeming want of harmony in the decisions as to what is and 
is not such an alienation as will work a forfeiture of the policy, arises from 
the great variety of the clauses which have been adopted by insurance com- 
panies. Aside from any special policy stipulations, the contract is only 
wholly avoided by the cessation of all insurable interest on the part of the 
insured. In order to further restrict their liability, the companies have in- 
troduced special clauses, of which it appears that no less than fifty differ- 
ent forms have been the subject of litigation. As a knowledge of the lang- 
uage employed in these forms, and the adjudications in each ease may prove 
valuable for reference and as an aid in determining the true construction in 
any particular case, the following abstract is given, for whose compilation 
we are indebted to Augustus Russ, Esq., a member of the Boston bar. 

(1) ‘‘ Shall be alienated.” Rollins vs. Columbus Ins, Co., 5 Fost., (N. H.) 
200, 1852 ; 3 F. Ins. Ca., 393. 

(2.) ‘* Alienated (or aliened) by sale or otherwise.” Lane vs. Me. Mut. 
F. Ins. Co., 12 Me., 34, 1835 ; 1 F. Ins. Ca., 482 ; Jackson vs. Mass. Mut. 
F, Ins. Co., 23 Pick., Mass., 418, 1839; 1. F. Ins. Ca., 764; Neely vs. 
Onondaga Mut. F. Ins. Co., 7 Hill N. Y., 49, 1844; 2 F. Ins. Ca., 344; 
McCulloch vs. Indiana Mut. F. Ins. Co., 8 Blackf., Ind., 50, 1846; 2F. 
Ins. Ca., 475 ; Tillimon vs. Vermont Mut. F. Ins. Co., 20 Vt., 546, 1848, 2 
F. Ins. Ca., 683 ; Adams -vs. Rockingham Mut. F. Ins. Co., 29 Me., 292; 
1849, 3 F. Ins. Ca., 30; Tillon vs. Kingston Mut. Ins. Co., 5 N. Y., 405, 
- 1851;3 F. Ins. Ca., 238; Burbank vs. Rockingham Mut. F. Ins. Co., 4 
Fost., N. H., 550, 1852; 3 F. Ins. Ca., 367; Rice vs. Tower, 1 Gray, 
Mass., 426, 1854, 3 F. Ins. Ca., 725; Finley vs. Lycoming Mut. F. Ins. 
Co., 30 Penn. St., 311, 1858 ; 4 F. Ins. Ca., 330 ; Hoxie vs. Providence Mut. 
F. Ins. Co., 6 R. I., 517, 1860 ; 4 F. Ins. Ca., 484; Buckley vs. Gannett, 47 
Penn St., 204, 1864; 4 F. Ins. Ca., 793 ; Cowan vs. Iowa St. Ins. Co., 40 
Towa, 551, 1876 ; 5 F. Ins. Ca., 766 ; Lawrence vs. Holyoke Ins. Co., 11 Al- 
len, Mass., 387, 1865, 5 F. Ins. Ca., 65; Hill vs. Cumberland Valley Mut. 
Protection Co., 59 Penn. St., 484, 1868 ; Miner vs. Judson, 5T. & C., N. 
Y., 46, 1874 ; Masters vs. Madison City Mut. Ins. Co., 11 Barb., N. Y., 624, 
1852 ; 3 F. Ins. Ca., 398 ; Farmers Mut. Ins. Co. vs. Graybill, 74 Penn. St., 
17, 1873 ; 5 F. Ins. Ca., 527 ; Folsom vs. Belknap City F. Ins. Co., 10 Fost., 
N. H., 231, 1855; Burger vs. Farmers Mut. Ins. Co., 71 Penn St., 422, 
1872, 5 Ins. Ca., 454 ; Conover vs. Mut. Ins. Co., of Albany, 1 N. Y., 290, 
1848 ; 2 F. Ins. Ca., 677. 
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(3.) ‘‘Alienated the property in whole or in part ;’ Tomlinson vs. Mon- 
mouth Mut. F. Ins. Co., 47 Me., 232, 1859 ; 4 F. Ins. Ca., 447 ; Smith vs. 
Sane, 50 Me., 96, 1863 ; 4 F. Ins. Ca., 723. 

(4.) ‘*Alienated by sale, mortgage or otherwise.”” Shephard vs. Union 
Mut. F. Ins. Co., 38 N. H., 232, 1859 ; 4 F. Ins. Ca., 408; N. H. Savings 
Bank vs. Same, 38 N. H., 232, 1859 ; 4 F. Ins. Ca., 408. 

(5.) ‘‘Alienated by sale, assignment or otherwise.”” Campbell vs. Hamil- 
ton Ins. Co., 51 Me., 69, 1863 ; 4 F. Ins. Ca., 723. 

(6.) ‘*In case of any sale, alienation, transfer or change of title.” Van 
Dusen vs. Charter Oak Ins. Co., 1 Robt., N. Y., 55, 1863; 4 F. Ins. Ca., 
694. 

\ -) ‘Shall be alienated by death, sale or any other means.” Stetson vs. 
Mass. Mut. F. Ins. Co., 4 Mass., 330, 1808 ; 1 F. Ins. Ca., 84. 

(8.) ‘*Shall have sold or alienated the property in whole orin part.” Ab- 
bot vs. Hampden Mut. F. Ins. Co., 30 Me., 414, 1849 ; 3 F. Ins. Ca., 86. 

(9.) ** Shall be taken possession of by a mortgagee or in any way alien- 
ated.” Young vs. Eagle F. Ins. Co., 14 Gray Mass., 150, 1859 ; 4 F. Ins. 
Ca., 417. 

(10.) ‘*When any property * * shall in any way be alienated.” Clark 
vs. N. E. Mut. F. Ins. Co. 6 Cush., Mass., 342, 1850 ; 3 F. Ins. Ca., 131. 

(11.) ‘*The alienation in any way of any property insured.” Dadmun 
Manufg. Co. vs. Worcester Mut. Ins. Co., 11 Md., 429, 1846 ; 2 F. Ins. Ca., 
488 ; Wilson vs. Trumbull Mut. F. Ins. Co., 19 Penn St., 372, 1852; 3 F. 
Ins. Ca., 496. 

(12.) ‘* Any alienation or sale of property.” Mount Vernon Man’fg. Co. 
vs. Summit City Mut. F. Ins. Ca., 10 Ohio St., 347, 1859; 4 I. Ins. Ca., 
432. 

(13.) ‘*Shall alienate or sell any house or building insured.” Trumbull 
vs. Portage City Mut. Ins. Co., 12 Ohio, 305, 1843 ; 2 F. Ins. Ca., 289. 

(14.) ‘‘If the title to the property, or any part thereof, shall be alienated.” 
Davis vs. Quincey Mut. F. Ins. Co., 10 Allen, Mass., 118, 1865; 5 F. Ins. Ca., 
35. 

(15.) ‘* Alienation” with the words, ‘‘the commencement of foreclosure 
proceedings or the levy of an execution shall be deemed an alienation of 
the property.” Colt vs. Phoenix F Ins. Co., 54 N. Y., 595, 1874, 5 Ins. 
Ca., 537. 

(16.) ‘In case of any sale, alienation, transfer, conveyance, or change of 
titie in the property insured by this company or of any interest therein * 
* * * * and an entry for foreclosure of mortgage, or the levy of an execu- 
tion, or an assignment for the benefit of creditors shall be deemed an aliena- 
tion of the property.” Commercial Ius. Co. vs. Spankneble, 52 Illinois 53, 
1869 ; 5 F. Ins. Ca., 248. 

(17.) ‘* All alienation and alterations in the ownership, situation or state 
of the property insured, in any material particular shall make void any pol- 
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icy covering such property.” Edmunds vs. Mut. Safety F. Ins. Co., 1 Al- 
len, 311, 1861 ; 4 F. Ins. Ca., 540. 

(18.) ‘‘Sale.” Norcross vs. Insurance Companies, Franklin F. Ins. Ce., 
Spring Garden F. Ins. Co., 17 Penn St., 429, 1851. 

(19) ‘Sold or conveyed.” Buchanan vs. Exchange F. Ins. Co., 61 N. 
Y., 36, 1874; 5 F. Ins. Ca., 591 ; Bates vs. Equitable Ins. Co., 10 Wall.. 
33, 1869 ; 5 F. Ins. Ca., 274 ; Bates vs. Equitable Ins. Co., 3 Cliff, 215, 1868 ; 
Keeler vs. Niagara F. Ins. Co., 16 Wis., 523, 1863; 4 F. Ins. Ca., 653 ; 
Washington Ins. Co. vs. Kelly, 32 Md., 421, 1870 ; Hoffman vs. Adtna Ins. 
Co., 1 Robt. N. Y., 501, 1863 ; Same vs. Same, 32 N. ¥., 405, 1865; 5 F. 
Ins. Ca., 60; Heaton vs. Manhattan F. Ins. Co., 7 R. 1., 502, 1863 ; 4 F. 
Ins, Ca., 699 ; Washington Ins. Co. ve. Hayes, 17 Ohio St., 432, 1867 ; 5 F. 
Ins. Ca., 139. 

(20.) ‘*Sell, convey or assign the subject insured.” Fayette City Mut. 
Ins. Co. vs. Neel., 19 Albany L. J., 75, 1878. 

(21.) ‘*Sold or conveyed in whole or in part.” Strong vs. Manufacturers 
Ins. Co., 10 Pick. Mass., 40, 1830 ; 1 F. Ins. Ca., 326 ; Loring vs. Same, 8 
Gray Mass., 28, 1857, 4 F. Ins. Ca., 172 ; Hazard vs. Franklin Mut. F. Ins. 
Co., 7 R. L., 429, 1863 ; 4 F. Ins. Ca., 656. 

(22.) ‘* Sold or conveyed or the interest of the parties therein changed.’’ 
Burnett vs. Eufaula Home Ins. Co., 46 Ala., 11, 1871, 5 F. Ins. Ca., 362 ; 
Ayers vs. Home Ins. Co., 21 Iowa 185, 1866 ;5 F. Ins. Ca., 94; Germond vs. 
Same, 2 Hun., N. Y., 540, 1874; Same vs. Same, 5 T. & C., N. Y., 126, 
1874. 

(23.) ‘*Shall be sold, assigned, transferred or pledged.” Atherton vs. 
Phoenix Ins. Co., 109 Mass., 32, 1871. 

(24.) ** Sale, transfer or change of title.” O'Neil vs. Hampden F. Ins. 
Co., 18 Gray Mass., 431, 1859 ; 4 F. Ins. Ca., 415; Western Ins. Co. vs. 
Ricker, 10 Mich., 279, 1862, 4 F. Ins. Ca., 604 ; Home F. Ins. Co., of Chi- 
cago vs. Hausline, 60 Illinois, 521, 1871, 5 F. Ins. Ca., 373 ; Ayers vs. Hart- 
ford F. Ins. Ca., 17 Iowa, 176, 1864 ; 4 F. Ins. Ca., 776. 

(25.) ‘* When the title of any property shall be changed by sale, mort- 
gage or otherwise.” Barnes vs. Union Mut. F. Ins. Co., 51 Me., 110, 1863 ; 
4F. Ins. Ca, 728. 

(26.) ‘* Transfer by sale or otherwise.” Texas B. & Ins. Co. vs. Cohen, 
47 Tex., 406, 1877; Dernani vs. Home Ins. Co., of New Orleans, 26 La. 
Ann., 69, 1874; 5 F. Ins. Ca., 534. 

(27.) ‘*In case of any transfer or termination of the interest of the as- 
sured by sale or otherwise.” Smith vs. Saratoga Mut. F. Ins. Co., 1 Hill, 
N. Y., 497, 1841; 2 F. Ins Ca., 94; Same vs. Same, 3 Hill, N. Y., 508; 2 
F. Ins. Ca., 94 ; Power vs. Ocean Ins. Co., 19 La, 28, 1841; 2 F. Ins. Ca, 
81 ; Shotwell vs. Jefferson, 5 Bosw., N. Y., 247, 1859; 4 F. Ins. Ca., 409 ; 
Hooper vs. Hudson F, Ins. Co., 17 N. Y., 424, 1858; 4 F. Ins. Ca., 266; 
Phelps vs. Gebhard F. Ins. Co., 9 Bosw., 404, 1862; 4 F. Ins. Ca., 624; 
Pheenix Ins. Co. vs. Lawrenee, 4 Met., Ky., 9 1862 ; 4 F. Ins. Ca., 628 





296 Report of Decisions.\ ‘April, 


Grovenor vs. Atlantic F. Ins. Co., 17 N. Y., 391, 1858; 4 F. Ins. Ca., 254; 
Hitchcock vs. N. W. Ins. Co., 26N. Y., 68, 1862 ; 5 F. Ins. Ca., 488, Nt. 

(28.) ‘In case of any sale, transfer or change of title in the property in- 
sured or of any interest therein or possession by another of the subject in- 
sured.” Lappen vs. Charter Oak F. & M. Ins. Co., 58 {Barb., N. Y., 325, 
1870 ; 5 F. Ins. Ca., 328. 

(29.) ‘* If the property shall be sold, or transferred, or any change take 
place in title or possession, whether by legal process or judicial decree, or 
voluntary transfer or conveyance.” .Perry vs. Lorillard F. Ins. Co., 61 N. 
Y., 214, 1874 ; 5 F. Ins.Ca., 597 ; Savage vs. Howard Ins. Co.; Same vs. Long 
Island Ins. Co., 52 N. Y., 502, 1873 ; 5 F. Ins. Ca., 484 ; Miner vs. Phoenix 
Ins. Co., 27 Wis., 693, 1871 ; 5 F. Ins. Ca., 350 ; Sherman vs. Niagara Ins. 
Co., 2 Sweeney, N. Y., 470, 1870; 5 F. Ins, Ca., 384 ; Same vs. Same, 40 
Howard Practice, N. Y., 393, 1870 ; 5 F. Ins. Ca., 384; Same vs. Same, 46 
N. Y., 526, 1871; 5 F. Ins. Ca., 384; Keeney vs. Home Ins. Co., 
of Columbus, 8 T. & O N. Y., 478, 1874; 5&5 F. Ins. Ca, 555; 
Same vs. Same, 7 Ins. L. J., 108; Court of Appeals, N.Y., 1877; 
Browning vs. Same, 7 Ins. L. J., 428; Ct. Appeals, N. Y., 1877; 
Langdon vs. Minn. Mut. F. Ins. Co., 22 Minn., 193, 1875 ; Germania Fire 
Ins. Co. vs. Thompson; 7 Ins. L. J., 13 ; U.S. S. C., 1877; Same vs. Same 
16 Albany L. J., 477; 6 Central L. J., 184; Loy vs. Home Ins. Co., of 
Columbus, 2 N. W. Rep. Minn., 83, 1878; Same vs. Same, 7 C. L. J., 274, 
and 6 Rep., 587 ; Brunswick Savings Institution vs. Commercial Ins. Co., 
18 Albany L. J., Me., 460, 1878 ; Same vs. Same, 19 Albany L. J., 181; 
Appleton Iron Co. vs. Brit. Am. Ass. Co., 19 Albany L. J., Wis., 215, 
1879. 

(30.) ‘If any change took place in the title or possession of the property, 
whether by sale, lease, legal process, judicial decree or voluntary transfer.” 
McEwan vs. Fraser, 1 Mich., N. P., 118, 1869. 

(31.) ‘*In case any change takes place in the title or possession of the 
property, whether by sale, legal process, judicial decree, voluntary transfer 
or conveyance.” Batchelder vs. Peoples Fire Ins. Co., 40 Conn., 56, 1873 ; 
5 F. Ins. Ca., 482. 

(32.) ‘In case of any assignment, transfer or termination of the interest of 
the insured or of any such claim by sale or otherwise.” Day vs. Poughkeep- 
sie Mut. Ins. Co., 23 Barb., 623, 1857; 4 F. Ins. Ca., 181. 

(33.) ‘‘ In case of any sale, transfer or change of title in the property here- 
by insured, or of any part of it, or of any incumbrance or change of inter- 
est in anywise of the assured, or the foreclosure of a mortgage or levy of an 
execution, or possession by another of the subject insured.” Pratt vs. New 
York Central Ins, Co., 55 N. Y¥., 505, 1874; 5 F. Ins. Ca., 537. 

(34.) ‘In case of any sale, transfer or change of title in property insured 
by this company, or of any (undivided, individual) interest therein * * * 
and the entry of a foreclosure of a mortgage or the levy of an execution, 
shall be deemed an alienation.” Ayres vs. Hartford Ins. Co., 21 Iowa, 193, 
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1866 ; 5 I’. Ins. Ca., 94 ; Same vs. Same, 17 Iowa, 176, 1864; 4 F. Ins. Ca., 
776 ; Hartford Ins. Co. vs. Ross., 23 Ind., 179, 1864. 

(35.) ‘*‘ Where property (insured by this policy) or any part thereof, shall 
be alienated, or, in case of any transfer or change of title to the property in- 
sured, or any part thereof, or of any interest therein * * * or if the prop- 
erty insured shall be levied upon, or taken into possession or custody on 
any legal process, or the title to or possession be disputed in any proceeding 
at law or in equity this policy shall cease.” [Sossaman vs. Pamlico B’k’g and 
Ins. Co., 7 Ins. Law Journal, 398, 1878. 

(86.) ‘‘ If the assured shall transfer.” Walker vs. Firemens Ins. Co., 2 
Handy, Ohio, 256, 1856. 

(37.) ‘‘ If the title to the property is transferred or changed.” McIntire 
vs. Norwich Fire Ins. Co., 102 Mass., 230, 1869; 5 F. Ins. Ca., 251 ; Stark- 
weather vs. Cleveland Ins. Co., 2 Abb., (U. S.,) 67, 1870; 5 F. Ins. Ca., 
328 ; Geo. Home Ins. Co. vs. Kinnear, 28 Grattan, Va., 88, 1876. 

(38.) ‘In case of any transfer or change of title in the property insured.” 
Dreher vs. Aitna Ins. Co., 18 Mo., 128, 1853; 3 F. Ins. Ca., 514 ; Dix vs. 
Mercantile Ins. Co., 22 Tll., 272, 1859 ; 4 F. Ins. Ca., 380; Dix vs. Chicago 
City Ins. Co., 22 Tll., 272, 1859 ; 4 F. Ins. Ca., 380. 

(39.) ‘* A transfer or change of interest.” Bates vs. Commercial Ins. Co., 
2 Cin., Ohio, 195, 1872. 

(40.) ‘* In case of any transfer, partial transfer or change of title in the 
property insured.” West Branch Ins. Co. vs. Helfinstein, 40 Penn. St., 
289, 1861 ; 4 F. Ins. Ca., 565. 

(41.) ‘*If any change takes place in the title or possession.” Amazon Ins. 
Co., vs. Wall, 17 Albany L. J., 489, 1878. 

(42.) ‘In case of any change of title in the property hereby insured.” 
Ketts vs. Massasoit Ins. Co., 56 Barb., 177, 1867 ; 5 F. Ins. Ca., 488, note ; 
Springfield F. & M. Co. vs. Allen, 43 N. Y., 389, 1871. 

(43.) Any change of interest in whole or in part.” Fernandez vs. Great 
Western Ins. Co., 3 Robt., N. Y., 457, 1865. 

(44.) ‘‘If any change should occur affecting the title, condition or occu- 
pany of the property, whereby the risk will be increased.” Residence F. , 
Ins. Co. vs. Hannanold, 37 Mich., 103, 1877. 

(45.) ‘‘ If the property was levied on or}taken in custody by the law.” 
Mills vs. Ins. Co., 5 Phila., 28, 1862 ; 4 F. Ins. Ca., 653. 

(46.) ‘‘ The insurance shall cease from the time that the property hereby 
insured shall be levied on or taken into custody under an execution or 
other proceeding at Juw or equity.” Philadelphia Fire and Life Ins. Co. 
vs. Mills, 44 Penn. St., 241, 1863 ; 4 F. Ins. Ca., 730. 

(47.) ‘* This policy ceases to be in force as to any property hereby insured 
which shall pass from the insured to any other person otherwise than by will 
or operation of law.” Forbes vs. Border Counties Fire Office, Cases in the 
Court of Sessions, 3 Series, Vol. 11, 278, 1873 ; 5 F. Ins. Ca., 460. 

(48.) ‘‘ If said property shall be sold or conveyed, or the interest of the 





298 Report of Decisions. : [ April, 


parties therein be changed in any manner, whether by act of the parties or 
by operation of law, or the property shall become incumbered by mortgage, 
judgment, or otherwise.” Sherwood vs. Agricultural Ins. Co., 7 Ins. Law 
Journal, 520 ; Ct. Appeals, N. Y., 1878 ; Same vs. Same, 17 Albany L. J., 
433 ; 6 Rep., 213. 

(49.) ‘* In case of any transfer or termination of the interest of the in- 
sured, or any part ofhis interest in the property hereby insured either by 
sale, contract or otherwise, or in case of any mortgage lien or ineumbrance 
shall be executed thereon or shall attach thereto, or if the title thereto shall 
be in any way changed or affected after the date of this policy, or if any 
proceedings for sale thereof shall be had, commenced or taken, or if the ti- 
tle thereto shall be or become less than an alsolute and perfect one.” Mich- 
igan State Ins. Co. vs. Lewis, 30 Mich,, 41, 1874 ; 5 F. Ins. Ca., 559. 

(50.) ‘* The insurance under this policy shall cease at and from the time 
the property hereby insured shall be levied on or taken into possession or 
custody under any proceeding in law or equity, and should there, during 
the life of this policy, 2n ineumbrance fall or be executed upon the proper- 
ty insured sufficient to reduce the real interest of the insured in the same to 
a sum only equal to or below the amount insured.” Smith vs. Farmers and 


Mech, Mut, F. Ins, Co,, 8 Ins, Law Journal, 828, 1879, 





CANADA CASE. 


COURT OF APPEALS OF PROVINCE OF ONTARIO. 


WORSWICK 
vs. 


CANADA FIRE AND MARINE INS. CO.* 


The plaintiff. who resided at a distance from a mill on which he held a mechanic's 
lien, applied to the agent of the defendants to effect an insurance thereon. One 
of the questions put to the applicant was, ‘-Is a watch kept on the premises 
during the night? Is any other duty reqnired of the watchman than watching 
for the safety of the premises? Is the building left alone at any time after the 
watchman goes off duty in the morning till he returns to his charge at night? ”’ 
His answer was, ‘ ‘lhe building is never left alone, there being always a watch- 
man left in the building when not running.” At the foot of the application 
was a condition that the foregoing was a full and true exposition of ull the facts 
and circumstances in regard to the condition, situation, and value of the prop- 
erty, so far as was known to the applicant, and material to the risk. The pol- 
icy which issued thereon mentioned the application in these terms. ‘‘ Special 
reference being made to the assured’s application, which is his warranty and a 
pait hereof.” One of the conditions of the policy provided that any changes 
material to the risk, and within the control or knowledge of the insured, should 
avoid the policy unless notified to the company. When the application was 
made, a watchman was kept or the premises, but after the issue of the policy, 
and without the knowledge of the assured, he was discontinued. 

Hild, (affirming the decree of Proudfoot, V. C., 25 Gr., 282,) that the answer was 
not a warranty that a watchman would be kept during the existence of the pol- 
icy, but merely a representation as to an existing state of things at the date of 
the application. 

Held, also, that even if the withdrawal of the watchman was a ehange material to 


the risk, the assured was not responsible, as it was not within his control or 
knowledge. 





* Argued May 17, 1878. Decided Dec. 23, 1878. From Appeal Reports- 
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This was an appeal from a decree of Proudfoot, V. C., reported 25 
Gr., 282. The facts are fully stated there, and in the judgments in 
this appeal. 


Oster, Q. C., and G. E. Parrerson, for Appellants. 
The plaintiff clearly warranted that a watchman would always be 
in the building when the mill was not running, and such a warranty 
was a continuing warranty, and should have been strictly observed. 
Whitlaw vs. Phoenix Ins. Co., 28 C. P., 53 ; Abrahams vs. Agricultu- 
ral Mutual Ins. Co., 40 U. C. R., 175; Garrett vs. Provincial Ins. 
Co., 20 U. C. R., 200 ; Allen vs. Thornton, 3 E. & B., 868 ; Hopkins 
vs. Provincial Ins. Co., 18 C. P., 80 ; First National Bank vs. Ins. Co. 
of N. A., 50 N. Y., 45 ; Glendale Woolen Co. vs. Protection Ins. Co., 
21 Conn., 19 ; Ripley vs. Adtna Ins. Co., 30 N. Y., 136. The defend- 
ants are not seeking to avoid the policy under the third statutory 
condition which is printed upon the policy. That condition merely 
specifies one of the events which, if they happen, would avoid the 
policy, but the defendants do not set up that there was any change 
material to the risk of which the plaintiffs neglected to notify them. 
The court will give effect to every part of the contract when there is 
no direct contradiction between the parts ; and an express warranty 
cannot be controlled by a condition which does not particularly re- 
fer to the subject of the express warranty. Confederation Life As- 
sociation vs. Lefto, 6 Ins. Law Journal, 257 ; Jeffries vs. Life Ins. 
Co., 22 Wall. 47 ; Adtna Ins. Co. vs. France, 91 U.S. R., S. C., 512 ; 
Stokes vs. Cox, 1 H. & N., 533. The warranty was a condition prece- 
dent to the making of the contract, and the statutory condition can- 
not be read as limiting the warranty. If, however, the warranty and 
statutory condition are to be read together, then the warranty must 
be read as a variation and limitation of the statutory condition. 
There was no sufficient evidence that the plaintiff had acquired 
and established his alleged lien upon the property insured. The de- 
cree of the court in a cause to which the defendants were not parties 
could not bind them, and there was therefore no proof that he had 
at the time of the fire any insurable interest in the property. They 
also referred to Whitlaw vs. Phoenix Ins. Co., 28 C. P., 53 ; Harri- 
son’s Digest, 286, 287 ; Gripley vs. Astor, 17 Howell, 44; Taylor on 
Evidence, 1482-1483, 6th ed. 


Brake, Q. C., and Kerr, Q. C., for Respondents. 
The fact that the plaintiff had a mechanic’s lien on the property in 
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question was clearly established by the decree, report and proceed- 
ings in the suit of Worswick vs. Slaght, which were put in at hear- 
ing. The answer to the question in reference to the watchman was 
not a warranty ; it was merely a representation of an existing state 
of circumstances, and was correct at the time it was made. It was 
known to the agent that the plaintiff was insuring property over 
which he had no control, and under such circumstances it cannot be 
held that he intended to warrant that a watchman would always be 
kept on the premises. It is quite clear that the third statutory con- 
dition is not confined to structural changes, and the company them- 
selves have so interpreted it in this very policy by varying it so that 
it might apply to a change in the occupancy. This condition con- 
trols the application, and shows that the plaintiff was only covenant- 
ing as to matters within his knowledge and under his control. The 
evidence here establishes that he had no knowledge of the removal 
of the watchman, and that he had no control over him. They re- 
ferred to Andes Ins. Co. vs. Shipman, 77 Ill., 189 ; Lycoming Ins. 
Co. vs. Mitchell, 48 Penn., 367; Chamberlain vs. New Hampshire 
Fire Ins. Co., 55 N. H., 249 ; Loud vs. Citizens’ Mutual Ins. Co., 2 
Gray, 221 ; Mechanics’ Building Society vs. Gore District Ins. Co., 
40 U. C. R., 220 ; In re Universal Non-Tariff Fire Ins. Co., L. R. 19 
Kq., 485. 


Moss, C. J. A. 

The first ground of objection taken to the decree of the Vice-Chan- 
cellor, is in effect that the plaintiff has not shown that he had at the 
date of the policy an insurable interest. The interest which the de- 
fendants professed to insure was what is known as a mechanic’s lien. 
The answer somewhat faintly denied the existence of this interest by 
alleging that the defendants “do not admit that the plaintiff has a 
valid lien on said property under the Mechanic’s Lien Acts in force 
in this Province to the amount insured by the said policy, or to any 
amount.” It may be thought that it is scarcely fair of the defend- 
ants now to attempt to avail themselves of this objection, when it is 
observed from the correspondence that the defendants required what 
they designated as “a certified copy of the lien” to be attached to 
the proofs, and that upon the documents verifying the claim being 
received, this requisition having been complied with, no complaint is 
made with reférence to the plaintiff's title, but the refusal to pay is 
rested exclusively upon the other defence, to which I shall presently 
refer. I should infer from the judgment of the learned Vice-Chan- 
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lor that the point was either abandoned, or not much insisted upon, 
at the hearing. 

At the close of the plaintiff's case, counsel submitted that the lien 
had not been proved, upon which the learned judge observed that 
there appeared to be sufficient prima facie evidence, but that it was 
open for the defendants to show that there was no lien at the time 
for the purpose mentioned. For the defence Slaght was called, and 
some questions were directed to this subject, but nothing of import- 
ance was elicited ; and so far as appears from the appeal book, the 
objection was not renewed. No reference is made to it by the court ; 
on the contrary, the judgment commences with the statement that 
“the plaintiff had a mechanic’s lien.” But if the objection is still 
open, I am of opinion it cannot be sustained. The plaintiff put in 
evidence a bill in chancery claiming such a lien, which wes filed in 
its original form on the 21st day of June, 1876, the answer of Slaght, 
the owner of the premises for whom the work was done, filed on the 
6th day of December, 1876, the decree establishing the lien dated the 
4th day of June, 1877, and the Master’s report finding the amount 
due to the plaintiff, dated the 6th day of November, 1877. 

The plaintiff’s application to the defendents bears the date of 27th 
November, 1876, and the policy issued on the Ist of December. 
Now, it is quite true, as was urged on behalf of the defendants, that 
the proceedings in chancery are res inter alios acte, but the documents 
produced are the appropriate evidence of the fact that such proceed- 
ings were taken. When that is connected with the other testimony 
it seems to be quite sufficient. The plaintiff himself proved that the 
machinery, in respect of which the lien is claimed, was put in about 
the 20th June, 1876, and that proceedings were taken to establish it 
‘*almost immediately after ” the work was finished. They were com- 
menced, to quote the plaintiff's own words, “Just as soon as I could 
do it, and when I found out that I could not get my money.” 

From the proofs of loss furnished by the plaintiff, and produced 
by the defendants, it appears that on the 21st June, 1876, a state- 
ment of claim was filed in the proper registry office. I entertain no 
doubt that the learned Vice-Chancellor was quite right in holding 
that the plaintiff had made out a sufficient prima facie case, and that 
this objection was properly overruled. ; 

The second objection to the plaintiff's recovery is in effect that it 
was one of the conditions of the defendants’ liability that a watch- 
man should be kept upon the premises, and that this condition was 
not fulfilled. The c'rcumstances under which this objection is raised 
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are peculiar. The plaintiff, who lived in Guelph, mentioned his in- 
tention of insuring to the defendants’ local agents. As the property 
is situated in Woodstock, the plaintiff did not possess the informa- 
tion requisite for filling up the application. The agents, however, 
told him that they would “ fix it,” and accordingly they communica- 
ted the matter to the head office at Hamilton, whence instructions 
were sent to the defendant’s agent at Woodstock. This agent called 
upon Slaght, the owner of the premises, and filled up a form of ap- 
plication in accordance with the information he received. This form 
was then sent from the head office to Guelph, where it was signed by 
the plaintiff in reliance upon its correctness. It contains a large 
number of enquiries under the following heading : ; 

“The applicant will answer the following questions and sign the 
same as a description on which the insurance is to be predicated.” 
Among them is that upon which this controversy turns. “ Warcs- 
man.—Is a watch kept upon the premises during the night? Is any 
other duty required of the watch than watching for the safety of the 
premises? Is the building left alone at any time after the watch- 
man goes off duty in the morning till he returns to his charge at 
evening?” To this the following answer had been written down by 
the Woodstock agent : “ The building is never left alone, there be- 
ing always a watchman left in the building when not running.” 

At the foot of the application is subjoined an agreement that the 
foregoing is a just, full, and true exposition of all the facts and cir- 
cumstances in regard to the condition, situation and value of the prop- 
erty to be insured, so far as the same are known to the applicant, 
and material to the risk. Upon this application the defendants is- 
sued their policy, which mentions the application in these terms : 
“Special reference being made to the assured’s application, No. 232, 
which is his warranty and a part hereof.” 

Among the conditions endorsed, is the third of the Statutory Con- 
ditions, namely : “ Any change material to the risk and within the 
control or knowledge of the ussured, shall avoid the policy as to the 
part affected thereby, unless the change be promptly notified to the 
company.” The building was burned on the 3rd of February, and 
no watchman seems to have been kept on the premises since the pre- 
vious 29th December. Upon this state of facts it is argued that the 
plaintiff had lost the benefit of his policy. 

The defendants’ contention is, that the answer with respect to the 
watch upon the buildings amounts to a warranty that the building 
should never be left alone, and that a watchman should always be 
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there when it was not being worked. It is claimed to be a promis- 
sory warranty, a description, which seems to be sanctioned by usage 
—at least on this side of the Atlantic—but which does not strike my 
mind as being very felicitous. At any rate the name does not pos- 
sess any charm which need prevent us from regarding the substance 
of the transaction. 

Now, I am content to leave almost unnoticed the circumstance 
that the answer out of which this promissory warranty is sought to 
be constructed, was really that of the defendant’s agent. I assume 
that it was for the defendants, as a respectable company, to deter- 
mine how far that consideration should influence resistance to the 
plaintiff's demand. 

Then treating the answer as emanating from the plaintiff, we are 
to ascertain upon what legal principles its character is to be meta- 
morphosed from that of a reply upon a matter of fact, to that of a 
covenant that the existing state of things shall be continued. The 
learned counsel for the defendants were able to direct our attention 
to many cases decided in the United States where that effect was at- 
tributed to similar answers, but the diligence of the plaintiff's coun- 
sel placed before us other opinions in cognate courts where the doc- 
trine received much qualification. 

The cases in our own courts of Abrahams vs. Agricultural Mutual 
Ins. Co., 40 U. C. R., 175, and Whitlaw vs. Phoenix Ins. Co., 28 C. 
P., 53, were also relied upon by the defendants. The first decision 
has no application to the question we are now considering. The pol- 
icy there contained an absolute and unmistakable condition against 
leaving the premises unoccupied, and the company were not forced 
to attempt to spell out a special contract from the application. 

In the second case the action was upon a policy effected by Slaght 
upon these same premises. The application, by which it was con- 
tended the plaintiff was bound, enquired whether a watchman was 
kept on the premises at night and at all other times when the works 
were not in operation, or when the workmen were not present, and 
the reply was a simple affirmative. At its foot was an undertaking 
identical with that given in the present plaintiff's application, with 
the addition of an agreement that the same should be held to form 
the basis of the liability of the company, and should form a part and 
be a condition of the contract. As the policy in this case incorpo- 
rates the application, there does not seem to be any appreciable dif- 
ference between the respective contracts. 

Mr. Justice Gwynne, who delivered the judgment of the court, ex- 
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pressed the opinion that the keeping of a watchman was a circum- 
stance so material to the risk proposed, and the answer to the query 
was a representation so essentially affecting the contract, and condu- 
cive to its being entered into, that it must be held to be a warranty. 
It was also laid down thet the statement that a watchman is kept on 
the premises was a continuing representation intended to express a 
continuous, ever-existing practice, which, to be of any avail in a mat- 
ter so material to the company, must be treated as continuing during 
the continuance of the policy. This mode of treating the subject is 
in accordance with the general, although not unbroken current of 
American authority. Now, I have no intention of impugning the 
correctness of that decision. On the contrary, I think that when the 
statement is read in connection with the condition prohibiting any 
change material to the risk within the control or knowledge of the 
insured, it would be proper to hold that his withdrawal of the watch- 
man avoided the policy. But I venture to think, (although I express 
my views with much diffidence) that the soundness of the reasoning 
frequently adopted in such cases is open to doubt. 

In its practical consequences, its departure from sound principles 
of interpretation, (if there be such a departure,) is less important 
where the question concerns the keeping of a watch, than in many 
other matters dealt with by the application. That circumstance, 
however, cannot be a ground for applying a different rule of con- 
struction. 

Now, it seems to me that the process of reasoning which has been 
adopted, is something very diverse from that applied to the inter- 
pretation of ordinary contracts. The company has chosen to ask a 
great variety of questions to aid it in arriving at a conclusion whether 
it shall accept or decline the application. It has stipulated that the 
answers are to be signed as a description upon which the insurance 
is to be predicated. 

It has taken the further precaution of exacting a stipulation that 
the application contains a just, full and true exposition of all the facts 
and circumstances in regard to the condition, situation and value of 
the property, so far as the same were known to the applicant and ma- 
terial to the risk ; and in the policy it is careful to include a special 
reference to the application, and to declare that it is the warraaty of 
the insured, and made part of the instrument. But in all this there 
is not the slighest trace of a requirement that the existing state of 
things shall be continued without alteration. There is an emphatic 
demand upon the applicant to give full and true information, to mis- 
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represent nothing and conceal nothing. He is told plainly that to 
the truth of his statements he will be strictly held ; but he is not in- 
formed that if he makes any change it is at the peril of forfeiting his 
policy. That is a consequence which is imported into the contract 
by construction. It is said that not only the information, but the 
_continuance of the practice is highly important to the insurer, and 
hence an agreement by the insured is implied. 

I confess that I have difficulty in apprehending distinctly upon 
what principle this addition should be made to the express contract 
in favor of the insurer. It seems to proceed upon the view of the 
materiality of the company of such a condition. But I think insur- 
ance companies can be very safely left to insert in express terms in 
their policies what they deem to be material for their protection. 

It appears to me that it would be more in accordance with the or- 
dinary mode of interpreting obligations to say that it was for the 
company, after having received the information they sought as to 
the existing condition of things, to make its continuance a plain and 
express condition of the policy. If any rule for the construction of a 
contract of fire insurance can be deemed firmly established, it is that 
while its stipulations are to receive their full legal effect in order to 
guard the insurer against fraud and imposture, it is to be liberally in- 
terpreted in favor of the insured, so as not to destroy, without plain 
necessity, his claim to indemnity. 

It may be thought that this rule is somewhat overlooked, when 
there is introduced into a policy thickly studded with express condi- 
tions an implied one binding the insured to a certain course of ac- 
tion, simply because that appears to be material to the interest of the 
insurer, and because presumably the object of the question was that 
some engagement might be insisted upon with respect to the protec- 
tion of the premises. An additional reason for not raising an im- 
plied contract from a statement embodied in an application may per- 
haps be found in the familiar fact that this document is in the custody 
of the company, and not of the insured. 

I may add that the tendency of recent decisions in the United 
States appears to be opposed to finding constructive warranties in 
the statements made by the applicant. 

But even if it is reasonable, when the insured is himself the owner 
or occtfpant of the premises, to treat his answer as equivalent to a 
promise to keep a watchman, I am of opinion that upon the actual 
facts of this case any such doctrine would be highly unreasonable. 
This engagement is added to the express stipulations of the contract, 
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only because it is deemed to be consonant to the real intention of the 
parties. The circumstances here demonstrate that neither party con- 
templated for an instant that the plaintiff should keep a watchman 
upon the premises. The defendants knew that he resided at a great 
distance ; that his whole interest was a lien ; that he had no right 
to the possession of the premises, and could not exercise any control 
over their use. Their own agent had filled in this answer. Can it 
be plausibly contended that they ever supposed, or entered into the 
contract upon the supposition that the plaintiff was to keep a watch- 
man, or that his policy was to be forfeited if Slaght withdrew th» 
watch? Is not the reasonable interpretation that they obtained in- 
formation as to Slaght’s custom, and took the risk thit it would be 
continued? I think that only one answer is possible, and that on that 
consideration alone the plaintiff is entitled to succeed. 

But the strength of his case is not exhausted. It may be conceded 
that if there was an absolute condition that any change material to 
the risk, if not communicated, would terminate the liability of the 
company, and that the withdrawal of the watchman would be such a 
change. It may be that by coupling such a condition with the ap- 


plication, the company could hold the plaintiff bound to see that a 
watchman was kept upon the premises. But the condition upon this 
policy is limited to changes within the control or knowledge of the 
assured. The withdrawal of the watchman was not within the plain- 
tiffs control, and was without his knowledge. For such an alteration 
in the risk he was not responsible, and in my opinion it did not avoid 
his policy. ; 


Paterson, J. A. 

The plaintiff files his bill asking for payment of his loss under a 
policy of the defendant company, insuring him in respect of his in- 
terest as holder of a mechanic’s lien on machinery in a mill of one 
Slaght, at Woodstock. 

The defendants do not admit the lien, but it is proved by abund- 
ant evidence. 

The defence mainly relied on is set out in the third paragraph of 
the answer. This paragraph alleges that the plaintiff in his written 
application for the insurance in answer to the questions, “ Is a watch 
kept upon the premises during the night? Is any other duty re- 
quired of the watchman than watching the safety of the premises ? 
Is the building left alone at any time after the watchman goes of 
duty in the morning till he returns to his charge at evening?” made 
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the following statement : “The building is never left alone, there be- 
ing always a watchman left in the building when not running.” A 
question is raised as to how far this may, under the circumstances of 
this case, be truly said to have been the answer of the plaintiff and 
not that of the defendants’ agent at Woodstock ; but passing that 
over, the allegation in the defendants’ answer may be said to be lit- 
erally correct. 

It is then further alleged that the plaintiff, in and by the applica- 
tion, which in the policy is stated and provided to be his warranty 
and a part of the policy, covenanted and agreed to and with the de- 
fendants that all his answers in the application gave a just, full, and 
true exposition of all the facts and circumstances in regard to the 
condition, situation and value of the property to be insured, so far as 
the same were known to him and material to the risk. Looking at 
the application and the policy we find that (apart from the inaccurate 
use of the word “covenanted ”) this allegation is also true. 

Then the paragraph proceeds to state that the plaintiff in his ap- 
plication agreed that the insurance he was seeking should be predi- 
cated upon the answers given by him therein. Now if this word 
“ predicated ” has the same meaning in the pleading as when used 
in the application, then the allegation is untrue. The applicant says 
nothing on the subject in his application ; but he is addressed in it 
by the company in these words : “The applicant will answer the fol- 
lowing questions and sign the same as a description on which the in- 
surance is to be predicated.” He is thus merely asked for the mate- 
rials of a description of the property, to which the process of predi- 
cation, whatever that is, is to be applied. 

Then the paragraph, after reiterating that it was provided in the 
policy that the application should be a part thereof, and the warranty 
of the plaintiff, concludes by averring that at the time of the fire, and 
at a time when the mill was not running, there was no watchman, 
and this is true. 

The statutory conditions are endorsed upon the policy. The third 
condition, which avoids the policy in case any change material to the 
risk, and within the control cr knowledge of the assured takes place, 
unless notified to the company or its local agent, is varied by an ad- 
dition defining certain things as being material, which is the only 
variation or addition as far as shown by the printed appeal book. 

The plaintiff had, as requested by the company, answered ques- 
tions as a description of the property ; and, amongst other things, 
he had described the mill, and described it correctly as being always 
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watched when not running. In this particular a change was after- 
wards made by the discontinuance of the watchman. Whether this 
chunge increased the risk or not, is a question of fact, not of law, and 
what evidence there is on the subject does not of necessity-show that 
the risk was increased. Slaght states that the watchman was kept 
as long as they had a fire about the premises, but that when they 
were not running, and had no fire about the premises, he did not 
deem it necessary to keep on a watchman. Now, the answer was, 
that the watchman was kept in the mill. His-very presence there 
might have been a source of danger, as he must have had fire and 
light all the time from 15th December, when he was discontinued, 
till 4th February, when the fire occurred. The very form of the an- 
swer, that the watchman was kept in the mill, indicates what is ex- 
plained by Slaght’s evidence, that he was there to guard against fire 
from within, not against incendiarism from without ; although his 
presence might of course have afforded some protection against that. 

But even if we assume for the moment that the change was mate- 
rial to the risk, there is no pretence whatever for saying that it was 
within the control or knowledge of the assured ; and therefore it did 
not affect the policy under the terms of the third statutory condition, 
or under the variation printed with it. 

But the defendants contend that something in the application, or 
in the application and the policy together, avoids the policy which 
the statutory condition leaves good and valid. It is not quite correct 
to speak of the application and the policy as two instruments, be- 
cause, as we are twice reminded in the third paragraph of the an- 
swer, the application is made a part of the policy. We have thus the 
situation pointed out by Mr. Blake, in his argument before us. We 
have the statute (R. S. O., ch. 162, sec. 3,) declaring that the statuto- 
ry conditions shall, as against the insurers, be deemed a part of the 
policy, and sec. 5, that no variation, addition or omission, shall be 
legal or binding on the insured unless indicated in the way directed 
by the fourth section ; and that unless variations are so indicated the 
policy shall, as against the insurers, be subject to the statutory con- 
ditions only. We have the condition which avoids the policy only in 
case the change is within the control or knowledge of the insured, as 
well as material to the risk ; and we have the contention advanced 
by the defendants that the policy contains a provision under which 
it is avoided by a change that was not within the control or knowl- 
edge of the insured, and is not shown to have been material to the 
risk. 
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If the policy contained such a provision as that which is assumed 
as a foundation for this contention, it would, in my opinion, be in- 
cumbent on us to decide against the contentiou. To hold otherwise 
would be to countenance an evasion of the clear declarations of the 
statute. But in truth the policy contains no such provision. The 
representation made in the answer respecting a watchman was true. 
It was made in reply to a question in the present tense, and was 
answered in the present tense. 

It is now contended that the direct statement of the fact as it ex- 
isted, was equivalent to an undertaking that it should continue unal- 
tered. Iam not aware of any principle which requires the language 
employed in or about an insurance contract to receive a construc- 
tion different from what would be applied to the same language 
used in any other contract. Yet we are asked to apply in favor of 
these defendants a rule of interpretation which could not be gener- 
ally applied without destroying all certainty in the reading of writ- 
ten instruments. 

It is a trite observation that the parties could, if such was their in- 
tention, have expressly provided for what we are now asked to im- 
port by implication. It is also a needless observation ; because they 
have made the express provision by the condition that a change in 
the state of things represented by the application shall avoid the 
policy unless notified, etc., provided the change is material to the 
risk and within the control or knowledge of the insured. Reading 
the application and policy as one, the proposition takes this intelligi- 
ble and reasonable shape : “ You warrant that the premises are in 
the condition described, and that amongst other things it is the prac- 
tice to keep a watchman in the mill whenever it is not running: we 
insure you, and agree to pay whatever loss may happen by fire, pro- 
vided things are now as you describe them, and provided you notify 
us of any change which may be material to the risk, and within your 
control or knowledge.” 

The plaintiff is thus entitled to recover upon the clear terms of the 
contract. It becomes unnecessary to inquire whether the descrip- 
tion, if standing by itself, could, upon any fair principle of construc- 
tion, be held to include an undertaking that things should remain 
unchanged, or whether the risk of change was not one of the hazards 
insured against ; whether, in other words, that rather intangible sort 
of engagement could be deduced, which is said to be possible under 
the name of a promissory warranty—one of those confidences in 
which so much more is meant than meets the ear, that a man who 
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has to the extent of his knowledge and understanding made a clean 
breast of it in reply to everything asked of him, is said to have un- 
dertaken things that were never suggested, and which he never 
thought of. 

Some cases were cited to us on this subject. I do not intend to 
discuss them, or to do more than remark that looking at these cases 
and at others, principally American, in which the subject has been 
considered, and having regard to the circumstances of the particular 
cases, and the provisions of the policies which came in question, the 
current of authority is not clearly in support of the defendant’s con- 
tention. 

I refer, for an instructive discussion bearing on the view I take of 
this application and policy, to the judgment of Chief Justice Mar- 
shall, of Kentucky, in the case of Kentucky and Louisville Mutual 
Ins. Co. vs. Southard, 18 B. Monroe, 637, which is quoted in May on 
Insurance, sec. 163. 

I think the appeal should be dismissed. 


Burton, J. A. 

Tam also of opinion that the judgment of the court below was 
right and should be affirmed, and I place my decision on the short 
ground that it would be unreasonable to suppose that either of the 
parties to this contract could have intended that the words used in 
the application should be construed as anything beyond a statement 
of the facts existing at the time the application was made. 

It is, no doubt, sometimes difficult to determine whether state- 
ments used in an application and incorporated in a policy are mere- 
ly to be regarded as descriptive of the then condition and position of 
the premises, or whether they are to be construed as warranties of 
the future management and use of them ; but in all cases it is a mere 
question of interpretation to be ascertained in the same manner as 
in other contracts. 

The question in the application in the present case, and the an- 
swer of the plaintiff were confined in terms to the state of things 
then existing, and point only to the fact that there was at that time 
a watchman always left on the premises when not running. The de- 
fendants were aware that the plaintiff hadno control over the build- 
ing, and was insuring only in respect of his interest under the Me- 
chanics’ Lien Act. Whilst they might desire to be informed of how 
the premises were managed before they would undertake the risk, 
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they were quite aware that the plaintiff could not in any way control 
the future management of them. 

Is it reasonable to assume that if they had inserted a stipulation in 
the policy in express terms that the building should continue to be 
watched as theretofore, that the plaintiff would have accepted such a 
security with the knowledge that the owner, over whom he had no 
control, might the very next day remove the watchman? It is a 
well understood canon of construction that a warranty will not extend 
to anything not fairly within its terms, and will not be extended by 
construction. . 

I come to the conclusion, therefore, that there was no design on 
the part of either of the parties to this contract to make the answer 
an executory stipulation by which the plaintiff was to be bound after 
the policy was issued. 

I agree, therefore, with the learned Chief Justice, that the appeal 
should be dismissed, with costs. 

Morrison, J. A., concurred. 

Appeal dismissed. 





LOWER COURT DECISIONS. 


SUICIDE.—PRACTICE.—EVIDENCE. 


Appellate Court of Tilinois.—First District.—Appeal from Circuit Court 
of Cook County. 


ANNIE B. LAWRENCE, 
vs. 
MUTUAL LIFE INS. CO., OF NEW YORK. * 


‘ 


In an action against a life insurance company for a death loss, the evidence and 
proceedings before the coroner’s jury, upon the death of the insured, were 
offered and received generally as evidence. Under such circumstances they 
should be considered in all their pazts, aud effect should be given to all they 
prove or tend to prove. 

A motion to strike out the plaintiff's evidence is in the nature of a demurrer to 
the evidence, and like a demurrer admits not only all the facts proved, but also 
every conclusion which the jury might fairly and reasonably have drawn there- 
from. 


The testimony as to the death of the insured, tended to show that by inadvertence, 
or perhaps through negligence, he took an over dose of laudanum, which caused 
his death. Held, that in the case of a sane person, where there is an absence, 
both of intention and culpable neglect the death of the insured must be regard- 
ed as accidental, and not within the proviso of the policy against self-destruc- 
tion ; thut the question of the negligence of the insured was for the jury. 


F. H. Kates and W. B. Keep, for Appellant: As to the rule for 
construing the policy, cited May on Insurance, 181; Bliss on Life 
Insurance, 655 ; Commercial Ins. Co. vs. Robinson, 64 Ill. 265 ; Yea- 
ton vs. Fry, 5 Cranch. 341; Notman vs. Anchor Ins. Co. 4 Com, 
Bench, 481 ; Hoffman vs. Avtna Ins. Co. 32 N. Y., 413 ; Cropper vs. 


* Opinion filed March 2, 1880. From Bradwell’s App. Ct. Rep. Vol. 5, 
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Western Ins. Co. 32 Pa. St. 351 ; Palmer vs. Warren Ins. Co. 1 Story, 
361; Mayn vs. Isaacs, 6 Mees. & W. 612; Borradaile vs. Hunter, 5 
Man. & Gr. 640. 

Meaning of terms sucide, self-destruction, etc.: May on Insurance, 
342 ; Bliss on Life Insurance, 373 ; Breasted vs. Farmers Loan & T. 
Co. 8 N. Y. 299 ; Borradaile vs. Hunter, 5 Man. & Gr. 639; Bigelow 
vs. Berkshire Life Ins. Co., 3 Otto, 284 ; Terry vs. Mutual Life Ins. 
Co. 15 Wall, 580 ; De Gogorza vs. Knickerbocker Life, 65 N. Y. 232; 
Conn. Mut. Life vs. Groom. 86 Pa. St. 92; Am. Life Ins. Co. vs. 
Isetts, 74 Pa. St. 176 ; Phadenhenur vs Germania Ins. Co. 7 Heisk., 
567. 

Accidental death brought about by a party while sane is not self- 
destruction: Bliss of Life Insurance, § 228 ; Equitable Ins. Co. vs. 
Pattersen, 41 Ga. 338 ; Terry vs. Mut. Life Ins. Co. 15 Wall. 580; 
Peirce vs. Travelers’ Ins. Co. 34 Wis. 389; Schneider vs. Provident 
Ins. Co. 24 Wis. 28 ; De Gogorza vs. Knick, Ins. Co. 65 N. Y. 232; 
Newton vs. Mut. Ins. Co. Reporter 505 ; Van Zandt vs. Ins. Co. 55 
N. ¥. 176 ; Provident Life Ins. Co. vs. Martin, 32 Mo. 310; North 
Am. Ins. Co. vs. Burroughs, 69 Pa. St. 43 ; Tooley vs. Railway Pass. 
Ins. Co. 3 Bliss. 399 ; Fitton vs. Accidental Death Ins. Co. 17 C. B. 
122 ; Theobald vs. Railway Pass. Ins. Co. 10 Exch. 44. 


Messrs. F. H. & F. S. Winston, Appellee : In support of the motion 
to exclude the plaintiff's evidence, cited Bliss on Life Insurance, 444 ; 
Ins. Co. vs. Newton, 22 Wall. 32 ; Poleman vs. Johnson, 84 Ill. 269 ; 
Martin vs. Chambers, 84 Ill. 579. 

The clause respecting self-destruction is not against public policy, 
and will be sustained : Bigelow vs. Berkshire Life Ins. Co. 3 Otto, 
284. 

Death from the voluntary taking of excessive doses of a poison 
known to be deadly, is not an accident : Bliss on Life Insurance, 
§ 396 ; Sinclair vs. Passengers Ass. Co. 107 E. C. L. 478 ; Southard 
vs. Railway Pass. Ins. Co. 34 Conn. 574 ; May on insurance, § 515. 


Batxey, P. J. 
This was an action of debt, brought by Annie B. Lawrence against 
the Mutual Life Insurance Company of New York, on two policies of 
insurance, one for $10,000 and the other for $2,000 on the life of her 
late husband, Jeremiah R. Lawrence, in which she was named as the 
beneficiary. Both of said policies contained, among other, the fol- 
lowing conditions : 
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“Tf the said person upon whose death the policy matures shall die 
in consequence of a duel, or of the violation of law, or by disease, 
violence or accident brought about by intoxication, or shall impair 
his health by narcotic or alcholic stimulants, * * * the company 
shall be released from liability on account of this contract. 

“Tt is hereby declared and agreed that the self-destruction of the 
person, whether voluntary or involuntary, or whether he, be sane or 
insane at the time, is not a risk assumed by the company in this con- 
tract, but in every such case the company will, upon demand made, 
and the surrender of this policy, accompained with satisfactory proofs 
of such death, within sixty days after its occurrence, pay the net re- 
serve held upon it by this company at the beginning of the year in 
which death occurs, calculated by the present legal standard of the 
State of New York, first deducting therefrom any indebtedness which 
shall have accrued to the company on account of this contract.” 

The cause was tried in the court below before a jury, and on trial, 
the plaintiff read in evidence the policies of insurance, and proved 
the payment of the premiums, the death of the insured, the service 
on the defendant of the proofs of death required by the policies and 
the marriage between the plaintiff and the insured. 

It appears that after the death of the insured, a coroner’s inquest 
was held, and that a copy of the evidence and proceedings at the in- 
quest, and if the verdict of the coroner’s jury, were, in accordance 
with the rules of the company, made a part of the proois of death. 
Said proofs including the proceedings before the coroner, were off- 
ered and read in evidence to the jury on behalf of the plaintiff. The 
offer of these papers was not limited to the specific purpose of show- 
ing that the conditions of the policy had been complied with, but 
they were offered generally as evidence in the case, and were so 
received without objection on the part of the defendant. Under such 
circumstances, they should, like any other evidence, be considered in 
all their parts, and effect should be given to all they prove or tend to 
prove: N. A. Fire Ins. Co. vs. Zaenger, 63 Ill. 464. 

It appeared from said documents, that about five months prior to 
his death the insured had a run of typhoid fever, from which he had 
not entirely recovered ; that four or five days before he died, he was 
fishing on the Calumet River, and accidentally fell into the water, and 
from that time suffered more or less from severe abdominal pain ; 
that on the morning of the day of his death he was suffering very 
severely, and for the purpose of obtaining’ something to alleviate his 





316 Report of Decisions. [ April, 


suffering, he went to a drug store and applied for some remedy. A 
friend suggested that he try some brandy, but he declined, saying he 
thought it would do him no good. The person to whom he applied 
for medicine is shown to have been both a druggist and chemist. 
While in the drug store he was attacked with a paroxysm of pain, 
and the druggist testifies that while it lasted he was in as much pain 
as any person he ever saw. In answer to an inquiry by the insured 
as to whether he supposed laudanum would afford relief, the drug- 
gist replied that he thought perhaps it would, and administered to 
him a dose, and advised him in case he was not releived, to take 
more. The assured thereupon procured of the druggist a small vial 
of laudanum and returned home. On his way home, he conversed 
with a neighbor about sending for his family physician, but as the 
latter resided in a distant part of the city, he concluded not to do so 
for ths time being. Not experiencing any relief from the laudanum 
taken at the drug store, he some time afterwards took another dose 
and still later a third, the last dose being larger than the preceding. 
Soon after this he was seized with vomiting, and supposing he had 
thrown up the laudanum already taken, he took another dose of the 
same size with the last. This was also succeeded by vomiting, as 
were two or three similar doses subsequently taken, and at about five 
o’clock in the afternoon he fall into a sleep from which he could not 
be aroused, and died abouttwo hours afterwards. The coroner’s 
jury by their verdict, found that the deceased came to his death from 
accumlative effect of repeated doses of laudanum, taken without 
advice, and for the relief of abdominal pain, supposing that he had 
vomited the larger part of each dose, and that his death was acciden- 
tal. 

The foregoing being all the evidence adduced on behalf of the 
plaintiff, the counsel for defendant, when the plaintiff had rested her 
case, entered a motion to strike out all the plaintiff's evidence, on the 
ground that the same was insufficient to sustain the plaintiff's cause 
of action, which motion was sustained by the court, and to which 
ruling the plaintiff duly excepted. The jury thereupon found a ver- 
dict for the defendant, and judgment thereon was rendered against 
the plaintiff for costs. The decision of the court sustaining the 
motion to strike out the plaintiff's evidence is assigned for error. 

A motion to strike out the plaintiff's evidence is in the nature of a 
demurrer to the evidence, and like such demurrer, admits not only 
all the facts proved, but also every conclusion which the jury might 
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fairly and reasonably have drawn therefrom: Phillips vs. Dickerson, 
85 Il. 10; Fent et al. vs. T. P. & W. R. W. Co., 59 Id. 349; Pole- 
man vs. Johnson, 84 Id. 269. 

The evidence in this case would have fully justified the jury in find- 
ing that the insured, at the time of his death, was sane, and also that 
he had no intention of taking his own life. Ifthey had come to the 
further conclusion that he took the laudanum in the manner he did, 
in entire good faith, after obtaining the advice of one whom he sup- 
posed to be competent to advise him in the matter, we cannot say, 
as the case now stands, that such finding would not have been fair 
and reasonable. If it be insisted that he was guilty of negligence, the 
answer is that negligence is purely a question of fact for the jury, 
and the jury having, on the defendant’s motion, been prevented from 
passing upon it, the case must be held to be in the same situation, so 
for as that question is concerned, as though it had been determined 
by the jury adversely to the defendant. 

The present appeal, then must be decided precisely as though the 
defendant had expressly admitted that the deceased, at the time of 
his death, was sane ; that his death was involuntary, and that it oc- 
curred without negligence on his part, and as the wholly unexpected, 
and therefore accidental, result of means which he was using in good 
faith for the purpose of alleviating his physical suffering. The ques- 
tion then is, whether the accidental death of a sane person is within 
the meaning of the foregoing condition of the policies in suit, simply 
because some act of the deceased, performed with no design or in- 
tention of producing death, but for an entirely innocent purpose, and 
without negligence, happens to be the proximate cause of his 
death. 

We are clearly of the opinion that a purely accidental death can in 
no proper sense be termed an act of self-destruction. In all the cases 
where construction has been given by the courts to conditions in life 
policies relating to the death of the insured by his own hand, the 
terms “suicide,” “self-destruction,” and “death by his own hand,” 
have been held to be practically synonymous. To say of a purely 
accidental death that it was a “suicide” or a “death by his own 
hand,” would be simply an abuse of language. That which is purely 
accidental or fortuitous can no more be charged to the account of the 
person whose act happens to be the occasion of the accident, than to 
that of any one else. It is only where death results from an express 
design on the part of the deceased, or from some uct which, though 
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performed with no intention of producing death, is, of itself, culpably 
negligent, that the deceased can be charged with the responsibility of 
self-destruction. Ifa person in the pursuit of a proper object, and 
in the exercise of due care, should accidentally fall into a body of 
water and be drowned, or should unwittingly expose himself to the 
small-pox or the yellow fever, not knowing, at the time, of the 
existence of the contagion, and die of the disease, it would in no 
proper sense be a case of self-destruction. If in either case, however, 
he should be culpably negligent in exposing himself to danger, 
although not intending to destroy his life, he would be, in the 
common judgment of men, the efficient instrument of his own death. 

There is little in the decisions to be found in the books which can 
materially aid us in giving construction to the present policy. The 
precise clause under consideration, so far as we are aware, has never 
been made the subject of judicial interpretation. It exempts the 
company from liability in the case of “the self-destruction of the 
person, whether voluntary or involutary, or whether he be sane or 
insane at the time.” Numerous decisions are to be found in the re- 
ports giving construction to conditions in life policies exempting the 
insurers from liability in case the insured should “ commit suicide,” 
or should “die by his own hand.” These clauses have uniformly 
been held to cover all cases of voluntary self-destruction by a sane 
person. A question, however, arose very soon after their adoption 
by life insurance companies, as to how far they exempted the insur- 
ers from liability in case of the insanity of the insured at the time of 
taking his own life. Accordingly most of the cases where the proper 
interpretation of these clauses has been made the subject of judicial 
consideration have arisen where the deceased has committed suicide 
in a condition of partial or total insanity. On the question thus pre- 
sented, there has been from the first a very great conflict of authority. 
See Borradaile vs. Hunter, 2 Bigelow’s Life and Accident Ins. R. 280, 
and note at page 303, in which most of the cases on this subject are 
collected. 

The question came before the Supreme Court of the United States, 
in Life Insurance Co. vs. Terry, 15 Wal. 580, where, after a full re- 
view of previous decisions, it was held that : “If the assured, being 
in possession of his ordinary reasoning faculties, from anger, pride, 
jealousy, or a desire to escape from the ills of life, intentionally takes 
his own life, the proviso attaches, and there can be no recovery. If 
the death is caused by the voluntary act of the assured, he knowing 
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and intending that his death shall be the result of his act, but when 
his reasoning faculties are so far impaired that he is not able to un- 
derstand the mor.l character, general nature, consequence and 
effect of the act he is about to commit, or when he is impelled thereto 
by an insane impulse which he has not the power to resist, such death 
is not within the contemplation of parties to the contract, and the in- 
surer is liable.” 

The foregoing decision, as well as most of the other authorities on 
the same question, recognizes three classes of cases, viz: 1. Suicide 
by a sane person. 2. By a person who is still capable of voluntary 
action, and of understanding the physical effect of the means which 
he uses to destroy his own life, but incapable of comprehending and 
realizing the moral character of his act ; and, 3. By a person who is 
impelled to the act by an insane impulse which he has no power to 
resist. All the authorities agree that the first of these classes is 
within the exemption from liability in the case of the “suicide” of 
the insured, or of his death “by his own hands,” and that the third 
class is not within such exemption. The conflict of opinion has re- 
lated merely to the second class. It is agreed on all hands that 
where death is the result of an insane impulse which he cannot resist, 
the act is to be viewed precisely as though it were the result of an 
accident, or of an overpowering external force. Even since the in- 
surance companies have modified the condition so as to exempt them- 
selves from liability in case of the death of the insured “by his own 
hands, sane or insane,” some of the courts are still inclined to hold 
that where death is the result of an irrestible insane impulse, it is 
not within the exemption. 

Upon principles quite analagous to the foregoing, it may be held 
that in case of a sane person, where there is an absence both of in- 
tention and culpable negligence, the death of the insured must be 
regarded as accidental, and not within a proviso against self-destruc- 
tion. With this construction, full effect may be given to all of the 
words of the condition in the policies under consideration. Volun- 
tary self-destruction obviously can mean nothing more than the tak- 
ing of one’s life purposely and intentionally. Involuntary self-de- 
struction would then include all those cases where a person, without 
intending to accomplish his own death, carelessly and negligently 
does acts which may naturally and probably result and do in fact re- 
sult, in death. The condition would thus be held to include all 
cases where there exists, on the part of the insured any direct and 





320 Report of Decisions. , [ April. 


immediate legal or moral responsibility for his own death. To go 
beyond this, and relieve the insurers from liability in all cases where 
the acts of the insured, without design or negligence on his part, do 
in fact contribute to shorten or terminate’ his life, would in most 
cases render life policies of very little value to the insured. 

It follows that the defence in this case rests solely upon a charge 
against the insured of culpable negligence. This fact seems to be 
recognized by the learned counsel for the defendant. And, accord- 
ingly, they have endeavored in their argument to demonstrate the 
negligence of the insured from the evidence in the case. If they de- 
sired to avail themselves of this defense, they should have allowed 
the question of negligence to have been presented to the jury ; but 
having withdrawn it from the only tribunal legally competent to de- 
cide it, they are not now in a position to insist that any negligence 
has been proved. 

The decision of the court below granting the motion to strike out 
the evidence was erroneous, and for that reason the judgment must 
be reversed and the cause remanded. 

Judgment reversed. 





